
 

 

Institutions of EU law 

CHAPTER 1: The construct of European union  

The eu union is trying to affirm the eu identity (even during this tragic event).  But what is actually 
the eu union? It is difficult to frame.  

It is an international organization: if we look at the origin of the eu union it was born as an 
international organization. After the WWII we have many examples at international levels, the 
states after the WWIII DECIDED to increase their cooperation at an international level. We have 
many new international organizations, by doing so member state which decided to create a new 
international organization they decided not to exercise these competences at an international 
level but to give power to persons/bodies external to them. 

So, despite its interstate origin, the institutional system of the European Union has gradually 
moved away from the legal categories of the international law. While retaining some characteristic 
of interstate cooperation, the institutional system of the union has assumed forms previously 
unknown in international relations. 

The union is not, however, a federal state understood as an institutional model, based on a central 
(federal) government endowed with sufficient powers to guarantee political and economic unity 
among the various federated entities. Is it difficult to argue that the union, as a new entity, has 
assumed the constituent power of a federal state. If the union were a federal system, the member 
states have become extinct as independent entities, and that national supreme courts are nothing 
more than reginal jurisdictions of a superior, unitary legal order.  

The european union so is neither a federal state nor a single international organization: many 
international lawyers classified the european union as an international organization, the prof 
doesn’t accept this. In his opinion european union is a legal order, that has its own legislative 
power, judiciary system but it is not a state (a federal state) even though the court of justice 
claimed that the european union is an autonomous legal order (IT IS NOT A STATE).    

The union indeed has a peculiar construct, an in fieri project characterized by many specificities. 
Above all is an unfinished project. 

The European institutional system is unique: the founders of the former European communities 
saw this European construction as a path to integrating states and their people. The preamble of 
the treaties is still inspired by this crucial objective: member states intended to “continue the 
process of creating an even closer union among the peoples of Europe”. The founders particularly 
intended to share a peaceful future based “on common values”, as stated in the charted of 
fundamental rights.  

What is so unique? First of all the EU intended from the very beginning to integrate not only states 
( at a economic level, in the so called “single market even though in the 50’s EU was born in this 
sense): the process of integration was and is grounded on mutual respect for national identities, 
but also on the idea that different nations and peoples of Europe pursue a common destiny based 
on a shared “European identity”.  

As a result of the idea of harmonizing a plurality of national societies, a new legal experience has 
emerged, bound to put an end to the devastating vicissitudes of the first half of the XX century. 



 

 

What is the main purpose for which the eu union was created?  It is contained in the motivation of 
the noble prize of 2012. Indeed, the Norwegian noble committee decided to award the Nobel 
peace prize recognizing that “the union contributed to the advancements of peace and 
reconciliation, democracy and human rights in Europe…”. So the project of European integration 
has at least achieved its original objective, having ensured peace for decades in a part of European 
continent. 

The European integration process began to take space with the declaration made by the French 
minster of foreign affairs Schuman in 1950, proposing to place Franco-German production of coal 
and steel under a common and supranational authority. The project was based on a functionalist 
and elitist vision of European integration:  

 Functionalist because integration in the production of coal and steel was to be an initial 
stage meant to lead further economic integration and, eventually, to the political 
unification of Europe, putting an end to conflicts and wars 

 Elitist because it was conceived by an intellectual elite, without any real involvement of 
peoples.   

As a matter of course, this process can be criticized for the fact that such an important objective 
was at times pursued without the involvement of people concerned. Economic, social and health 
emergencies have highlighted other weaknesses. Suffice it to mention the asymmetrical and 
contradictory nature of the economic and monetary legal framework built by the Maastricht 
treaty, and the sudden and likely excessive enlargement of the union at the beginning of the new 
century.  

Indeed, the project of European integration was born out of a crisis: it began in the 1950’s as a 
response to the two world wars, taking shape with the treaty establishing (constituent treaties of 
the european integration process):   

 the European coal and steel community (the ESCC, 1951): the very first treaty concerning 
the eu integration process that is not in force enacted in 1952 

  soon followed by the treaty of Rome (1957), which created the european economic 
community and Euratom in the nuclear energy sector.  

The subsequent revisions of the treaties, particularly those from the single European act (1986) up 
to the treaty of Lisbon (2009), consolidated the functionalist approach, increasing Union 
competences and strengthening its institutional mechanisms. However, the advancements of the 
European project has always been intertwined with delays (e.g the late entry into force of the 
Maastricht treaty) and failures, such as the constitutional treaty signed in 2004 that never entered 
into force. 

The European integration paradigm was not born in the 1950’s with the founding treaties of the 
European communities. Rather, it has a clear Enlightenment imprint. in the 18th century, 
European cosmopolitan society became self-aware: the idea of Europe can be traced to the 
writings of Montesquieu. Machiavelli, Voltaire. It came about as an idea of cultural and moral 
unity, one that makes Europe an entity different from other continents. An idea of political unity 
also emerged, a common European thought based on principles of public law, on ideals of 
freedom.  



 

 

In that period, national sovereignty stood as an antithesis to the idea of European integration, and 
it translated into a claim of absolute and exclusive independence.  

After the WWII, European ideals found a more favourable humus in a different political and social 
context. For the founding fathers ( Schuman, Monnet, De Gasperi) Europe had passed the point of 
no return: the European construct is not just a currency, nor just a market, but it is the expression 
of the Christian roots and common values that were definitively consolidated in the aftermath of 
those tragic events. The lesson learned from history are thus the premises of an ongoing process 
to ensure that the atrocities and horrors of the past are not repeated.  

However, on the one hand, modern political thought and constitutionalism break down 
sovereignty internally in order to neutralize any democratic drifts. Modern democracies have 
sometimes vested sovereignty in the legislature, as in UK: the authority and sovereignty of 
parliament, in accordance with common law constitutionalism, is limited by common law norms 
and principles, the implementation of which is under the responsibility of the judiciary. In other 
systems, sovereignty belongs to the people (e.g Italy, France) who hold it within a framework of 
constitutional guarantees that delimit the separate powers of the state, which establishes a 
supreme judicial control to guarantee the unity and coherence of the legal order.  

On the other hand, the process of European integration aims to partially break down national 
sovereignty, gradually converging it into a supranational context. Political thought has 
transformed the idealism of the 18th century into a more concrete, functionalist vision of the 
European plan. This consists in relinquishing a series of national powers in order to exercise them 
jointly within the framework of a unified supranational authority, firstly in economic and then in 
political matters (deconstruction of state sovereignty by the European integration process). 

The transfer of powers to a supranational entity is legally grounded in the so-called European 
clauses set forth in national constitutions. For example, article 11 of the constitution of Italy sets 
out that Italian republic permits the limitations of sovereignty necessary for an external order that 
ensures peace and justice among nations, and it promotes international organizations devoted to 
this purpose.  

Structural specificities of the union, constantly highlighted in the decisions of the European court 
of justice. After all, the union does not appear at first glance to differ greatly from other 
international organizations in its constitutive legal basis (the treaties), its legal personality and in 
its divisions into organs and bodies called upon to exercise these competences.  

Admittedly, the union is not a state as the court of justice acknowledges (opinion 2/13 of 18 dec. 
2014). However, it is far more than a mere international organization. The process of integration 
rests on a corpus iuris that is unique compared to other forms of cooperation between states.  

Its uniqueness lies in the fact that the functionalist strategy has given rise to a much more evolved 
and complex legal construction that has both caused an impressive erosion of the national 
sovereignty, and progressively placed the individual at the centre of a legal order that is 
autonomous from both national and the international systems.  

European union law is a normative order created and administered through institutions 
(legislatures, courts, authorities..), with their origins both in the european union and member 
states. The union is an entity-under-law, in essence equivalent to the Italian “stato di diritto”: 



 

 

union bodies are empowered with public functions, that is legislative, adjudicative and to a limited 
extent even executive and law-enforcements one. In this composite legal order, the union’s 
capacity to affect the situation of national authorities and private persons is widely recognized 
even by national supreme courts. Therefore, it is plausible to affirm that the union’s legal order is 
institutionalized. Within this conceptual framework of legal institutionalism, the European union 
legal system is, in professor’s opinion, an autonomous legal order, in primis a real and permanent 
institutional and normative fact, grounded on effectiveness. This institutional construct does not 
pre-exist per se (and this distinguishes it from traditional institutionalism), rather it has been 
created by international instruments.  

The union is ab organized structure of rules that possess its own sources of law, law making 
institutions, as well as a judiciary system able to guarantee the principle of legality, uniform 
interpretation and uniform application of law.  

The union is a separate legal order that is integrated into national legal systems, while possessing 
a considerable degree of centralization of powers and functions.  

The structural specificities of the union can be summarized in three macro-components:   

1. The founding values of the integration of people and states 
2. The complexity of the institutional system 
3. Deconstruction of the concept of national sovereignty by the court of justice 

1. the founding values of the integration of people and states 

the union is founded on the Charter of fundamental rights and on values common to the member 
states (articles 2 and 3 TEU) and the principle of transparency aim to strengthen the democratic 
foundation of its institutional system.  

The meaning of the respect for European values set forth in article 2 TEU is a multifaceted topic: 

One facet is linked to member state’s activities within their respective domestic jurisdictions. 
Member states are not “legibus soluti”( meaning that they had to respect the laws and principles 
enacted by the eu union) nor above the need to respect common values in all their actions. The 
union of common values is a key feature of the integration process. The union construct can only 
function if all its members behave in accordance with these normative values.  

Accordingly, respect for common values is not confined to the sphere of moral behaviour or mere 
politics, otherwise art. 7 TEU and 269 TFEU would be deprived of any effectiveness. Instead, they 
set out a procedural tool that complements the substantive provision provided in article 2 TEU, 
ensuring there I centralized control over states’ behaviour if they infringe the system of common 
values.  

The legislative function of the union is exercised by two organs both acting with democratic 
legitimacy:  

 European parliament, representing the citizens of the Union 
 The council, composed of representatives of national governments, who are held 

accountable by their respective Parliaments in accordance with the constitutional system 
of each member state. 



 

 

The commission benefits from the democratic legitimacy of European Parliament, which elects its 
president and commissioners. Overtime it became a more political body following the 2014 
elections: from that time, the candidate of the party obtaining a (relative) majority of the votes of 
European citizens is elected President.  

These are the three institutions that lead the Union’s legislative process. 

The Union confers on its citizens a status civitatis that carries with it certain subjective public 
rights, such as the right to vote within the Union. However, the affirmation of a European civic 
identity and the recognition of fundamental rights (no longer dependent on belonging to a nation-
state) has not taken place.  

But, even within a framework that is still based on the survival of national systems, there is a trend 
toward the affirmation of the supranational legal order as an instrument for integrating the 
European peoples within a logic social cohesion.  

The emphasis placed on common roots, on social justice that is a set of normative values binding 
on the Union as an entity distinct from its member states, confirms that the integration process is 
not longer seen as aimed at creating a single market, but also as a process permeated by social, 
cultural, humanistic and normative values. Its aim is precisely to give rise to a community based on 
these shared values.  

The union has pursued this political goal and its aspiration to integrate the peoples of Europe 
within a supranational legal framework through gradual changes to the treaties. These 
instruments pursue the long-term objectives of promoting “the economic and social progress of 
peoples”. As a result, the European integration is conceived as a work in progress.  

The erosion of national sovereignty  

The union possesses a composite and multiform institutional system that has competences ( 
classified as exclusive, concurrent and complementary) and procedures resembling the 
articulation of a national system, rather than the simplified structure of an international 
organization.  

The union is further endowed with a normative legal order characterized by the principle of 
legality, the rule of law and a strong separation of powers between legislative, judicial, monetary 
and executive functions.  

There has been an interference in national governmental powers due to the attribution of 
competences to this supranational legal system, along with the renunciation of the corresponding 
prerogatives by the member states. The evolution of national powers of the union represents the 
loss of national sovereignty. 

The role of the court of justice in deconstructing the concept of national sovereignty  

The institution of a judiciary organized on a hierarchical basis, with the court of justice at its apex, 
called upon to guarantee the unity of interpretation and application of common rules, has been 
crucial in the de-structuring national sovereignty.  



 

 

The specific features of the union have been enhanced beyond the letter of the treaties, by the 
jurisprudence of the court of justice, which has played a remarkable role in defining the 
autonomous identity of this supranational system. 

Such judicial activism has been defined by a set of doctrines aimed at constitutionalizing the 
system.  

It is the court that has envisaged the existence of a new supranational legal system, autonomous 
and distinct from the international and national legal orders, the result of a process that it claims 
to be irreversible. This perspective creates frictions with the sovereignty of the member states, as 
the union expresses a legal order that is not subordinate to those of the states. 

The court of justice has assumed a driving role in the process of European integration since 1960’s 
by: 

 Recognizing that elements of formal hierarchy exist among the sources of law of the union 
 Enhancing the ability of supranational norms to directly affect the legal sphere of 

individuals, without requiring further implementing acts. 

Since costa vs enel ( 1964) this has been achieved by the principle of primacy by interpretation: 
the union rule prevails over conflicting domestic law. This principle views the relationship between 
the supranational system and that of the member states in a monistic logic comprising the 
primacy of the former over the latter. 

 Affirming that certain founding rules, including fundamental rights, cannot be derogated, 
placing them at the top of Union’s legal order. 

 Upholding the view that union law is subjected to a control of a predetermined system of 
common judicial guarantees, governed by courts of both the Union and member states, 
which are an integral part of this new legal order. In this system, national judges can avail 
themselves of a judicial tool: the preliminary rulings proceeding. The judicial system must 
be completed by remedies provided by the member states, necessary to ensure effective 
judicial protection in the absence of direct remedies before the Union’s court.  

 Claiming that member states have renounced their sovereign powers, albeit in limited 
areas 

Besides affirming the sovereign nature of the powers devolved to the Union’s institutions, the 
court added the irrevocability of the powers conferred, and in Simmenthal the primacy of Union 
law over conflicting domestic legislation.  

The principle of primacy was conceived by the court in terms that affect all levels of domestic 
legislation.  

According to European judiciary, the process of European integration is the result of an irreversible 
devolutionary dynamic. The definitive nature of the process resides in the special nature of its 
legal order. Thus constructed, it cannot be assimilated to a non-sovereign system of simple 
internationalist derivation. It is rather integrated into the national legal systems, with which it 
stands in a complementary relationship.  

It follows from the irrevocability of the conferral of sovereign powers that the supranational 
systems enjoys competences of a comparable nature.  



 

 

These macro-components clarify the specificity of the process of European integration with 
respect to classical international organization. 

Membership in the union entails the ongoing erosion of national sovereignty as the institutions 
exercise their legislative powers.  

On one side, the economic rigour (i.e after the financial crisis in the euro zone) brought to the 
shrinking of national autonomy over economic and fiscal policy: this is the paradigm of the 
supranational model proposed by the Union. However, the pandemic crisis shows that solidarity is 
at the basis of concrete actions in the process of European integration. 

The union is neither a state nor a federal state, as the member states retain their sovereignty on 
an international level in many areas (i.e foreign and defence policy). However, the union has its 
own autonomous identity.  

The transfer or delegation of powers to an external entity (the Union) sets up a unique form of 
association between sovereign states. In this context, there is a weakening of the traditional 
concept of sovereignty (understood as state’s plenitudo potestatis: that their government is the 
sole holder of the summa potestas to promote general interests). In fact, European integration 
expresses a legal framework that has evolved to such an extent as to give rise to a decision-making 
entity that also promotes a set of general interests, in a vertical relationship with respect to 
national legal systems. Such is found in the principle of primacy of Union law, which has been 
accepted by national supreme courts.  

Fragmentation of state sovereignty and supranationalism  

There is an ongoing fragmentation of public power ensuing from the process of European 
integration, the independent position of the state in the international sphere has been 
weakened. Increasingly, the states understand the necessity of international cooperation and of 
appealing to the European union for assistance in carrying out tasks that they cannot deal with 
effectively on their own. The treaties of the union attributes to the court of justice with authority 
as the supreme interpreter of the treaties, the holder of the power of judicial review that 
guarantees the coherence of the system. Further, the union system relies on the functioning of 
non-governmental institutions (the European parliament, the commission, the European central 
bank). So, it is not unreasonable to suggest that the renunciation of national sovereignty, as the 
court of justice has held.  

In this sense, we can recall the political declaration made by the eurozone states at the time of the 
political finalization of the fiscal compact, according to which the process of economic and 
monetary integration is irrevocable”.  

Metamorphosis of the concept of sovereignty into the process of integration  

The idea that public powers should be exercised in the common interests has become central for 
explaining the transformation of the concept of sovereignty as a consequence of the European 
integration process. It describes the member state- Union relationship as an original experience, 
built around the division of competences. Admittedly, the union compresses and reduces national 
sovereignty. Yet it is not sure that the reshaping of sovereignty is solely the consequence of the 
delegation of competences to the union: dynamic dissemination of sovereignty between powers 
attributed to the common institutions and those retaining in the hands of the states.  



 

 

We are witnessing the metamorphosis of the concept of sovereignty: but, of course, national state 
may re-emerged as fully sovereign subjects if the project of European integration fails. 

The process of integration, and the growing interdependence of national and Europeans powers, 
cannot be subsumed into the rigid schemas of the traditional notion of sovereignty. On the 
contrary, it seems more useful to reason in terms of diffused and shared powers with a plurality of 
domestic and supranational holders, power which must be exercised in coherence with the 
principles of democracy and social justice. Scholars have proposed original ways of understanding 
the relationship between the union and member states in terms of a composite constitutional 
order intended to enclose in a unitary vision primary law and national constitutions within a 
European constitutional process.  

The fading of a national sovereignty in normative pluralism  

The process of European integration is shaped by an idea of normative pluralism that could be 
traced back to Santi romano’s institutional theory of law, built around the idea of that the state 
and law do not perfectly coincide. However, in Romano’s view the plurality of sources of law was 
external to the state, while in the European experience, pluralism is found in the relations 
between the norms of the states and the union’s rules within a unified system.  

The union’s legal order coexists with the national systems, but it cannot be assimilated into them. 
This coexistence, as stated in the preamble of the treaties and in article 2 TEU, is based on 
common principles of freedom, democracy and respect for human rights, and the values of 
solidarity and integration of European peoples. If, however, the union is not subordinated to state 
auctoritas, this raises doubts about its effectiveness ( i.e how it can resolve disputes without 
calling into question the very existence of the Union’s legal order).  

Legal certainty requires mechanism to solve the aporias between the normative values of the 
Union and those of member states whenever they are irreconcilable at an interpretative level. As a 
consequence, there is a need for ordering and systematizing criteria for resolving normative 
conflicts. The search for ordering criteria is facilitated when European integration is analysed as a 
process that has given rise to a plurality of rules, some originating in the union. Others in member 
states, whose respective contents may clash.  

The work of synthesis must be grounded in the rules of integration and coordination, often found 
in primary law, such those recognizing fundamental rights, the principle of consistent 
interpretation, or the clause of non-regression, so that priority is given to the most favourable rule 
for the individual, or the principle of non-discrimination in matters relating to the functioning of 
the internal market.  

EU MEMBERSHIP  

The six original member states founded the (former) European communities as international 
entities open to the accession of other European states. The union currently consists of 27 
member states.  

The accession procedure is governed by article 49 TEU, and lays down the conditions for acquiring 
membership.  

Union membership is subject to three requirements:  



 

 

1. The applicant must be a state under international law.  

Example of Kosovo: a state which declared unilaterally its independence, it could apply for 
membership despite doubts about its international subjectivity.  

2. The applicant must belong to the European continent. This explains why the union rejected 
Marocco’s application in 1987, but not Turkey’s, even if only a small part of its territory is 
in Europe.  

3. The applicant must respect and commit to promoting the values of the union, as set out in 
art. 2 TEU.  

The Copenhagen European council (1993) established the principle that countries of Central and 
Eastern Europe may join the union if they meet a set of prerequisites:  

 They must have stable institutions, capable of guaranteeing democracy and respecting the 
principle of legality, human rights and minority rights (democratic stability criterion) 

 They must be based on a market economy and competition (economic criterion)  
 They must accept the union acquis, particularly the objectives of the political, economic 

and monetary union (legal criterion).  

To the so-called Copenhagen requirements, the Madrid European council (1995) added the need 
for candidate countries to adapt their administrative structures to the legal framework of the 
union.  

The Copenhagen European council also set as a condition the capacity of the Union to assimilate 
new member states while maintaining its ability to function effectively and make further progress 
in the process of integration. 

The accession procedure consists of two stages:  

1. It begins when a European state submits its application to the council. The European 
parliament and the national parliaments are informed. The council acts unanimously 
following art. 49 sub-para.1 of TEU.  

As unanimity is required in the council, each member state has veto power at this point.  

2. The conditions of accession and adjustments to the treaties are the subjects of an 
accession agreement to be concluded btw the member states and the candidate country. 
The draft of this agreement “shall be submitted for ratification by all contracting states in 
accordance with their respective constitutional requirements (art. 49 sub-par.2). the 
requirement of unanimous approval by the constitutional organs of member states give 
rise to a second veto power, in this case, by national parliaments. 

The conclusion of the agreement entails several steps:  

 First, candidate status is granted: the candidate receives access to pre-accession aid in 
order to facilitate its preparation for full compliance with the acquis.  

 Second, based on the unanimous decision of the council accepting that the candidate at 
least respects human rights and democracy, negotiations are opened. The objective of this 
phase is the gradual introduction of the candidate country of the acquis into the internal 
legal order, which is usually divided in 35 chapters. For each chapter, the commission 



 

 

draws up a report (so-called screening) that constitutes the basis for negotiations, while 
the candidate country submits its own negotiating position.  

The negotiation phase is conduced by the commission and is followed by COREPER (committee of 
permanent representatives) and the council, on the basis of period reports provided by the 
commission (also the eu parliament is also informed by the commission). The commission draws 
up the follow-up reports for the benefit of the union’s institutions and the candidate, which uses 
them to make progress in the implementing the acquis into the candidate’s municipal law.  

This stage ends with the approval of all 35 chapters and presupposes that all member states are 
satisfied with the candidate’s alignment with Union law. The duration of the negotiations can be 
long and there is no final deadline. 

 -Third, the results of the negotiation are incorporated into a draft accession agreement. 
The draft is reviewed and approved by the candidate country and the council, in 
consultation with the commission and the European parliament.  

 Fourth, once the text of the accession agreement has been finalized, it is transmitted to the 
member states and the applicant state for ratification in accordance with their 
constitutional procedures 

 Fifth, when the ratification process is completed, the agreement enters into force and the 
applicant becomes a member of the Union.  

Withdrawal  

The Lisbon reform introduced a withdrawal clause into the treaties (art. 50 TEU) for the first time. 
It was applied to the UK in 2016 on the question whether it should maintain its membership in the 
Union (with a negative result).  

The right of withdrawal was not expressly recognized in the treaties, although to a certain extent 
was practiced in the precedent of Greenland. 

In 1984, the withdrawal of a region (Greenland, autonomous territory of Denmark) of a member 
state was resolved by an agreement approved unanimously by the member states.  

Prior to the Lisbon reform, the lack of an explicit exit clause was at most a political or psychological 
obstacle to withdrawal. Membership in the union has never been conceived as irrevocably 
binding, but rather, paradoxically, as a permanent and irreversible choice for those who wished to 
remain part of it. The contradiction btw the power to withdraw and the irreversibility of, implying 
the unconditional attribution of competences to the union, is less evident than it might appear.  

In any case, article 50 of TEU sets out the possibility of voluntary withdrawal from the union in 
accordance with the general principles of international law. The exit procedure takes place 
exclusively within the institutional framework of the union. It does not impose any obligation on 
the withdrawing state to give reasons for its decisions. In this way it aims to prevent one member 
state from hindering the withdrawal of others. 

The original version of the text was limited to establishing that the member states should be 
formally notified of the decision to withdraw, and acknowledged by Heads of state and 
government, who would unanimously define the consequent amendments to the Treaties.  



 

 

Article 50 TEU provides that the withdrawing states has the burden of initiating a complex 
procedure involving the political institutions of the union. The state concerned must formally 
inform the European council of its decision to withdraw, a decision which is to be taken “in 
accordance with its own constitutional requirements (art. 50 TEU)”.  This falls within the 
jurisdiction of the withdrawing state: it is not up to the court of justice, nor to the union political 
institutions, nor to other member states, to review the compliance with this condition.  

The power to withdraw is unilateral and is intended to terminate membership in its entirety. The 
treaties do not provide with partial withdrawal.  

After notification, the European council approves, by consensus, the “guidelines” that will form 
the basis for the subsequent negotiations and concludes the agreement defining the withdrawal 
conditions (art. 50 TEU). According to the procedure laid down in primary law, at the end of 
negotiations, the divorce agreement is stipulated exclusively by the union ( it is not a mixed 
agreement).  

As recent events have shown, the exit of the withdrawing state does not immediately follow the 
notification of their intention to withdraw. The treaties cease to have effect only with the entry 
into force of the withdrawal agreement, or two years after notification of the intention to 
withdraw, unless the parties decide otherwise. They may also shorten the two-year period. The 
European council may extent the period unanimously and in common accord with the state 
concerned. For example, the exit of UK was completed in January 2020 (after two extensions).  

During the British withdrawal procedure, the court of justice was called upon to give a preliminary 
ruling on the possibility to revoke the intention to withdraw, an issue that is not covered by art. 50 
TEU. The court outlined, in Wightman Judgement (but it is also stated in art. 68 of the Vienna 
Convention) and trets the revocation as being essentially an unilateral act.   

The court indirectly ruled on the possible abuse of the right to repeal the intention to leave, 
stating that if a withdrawing state wants to validly revoke its decision to withdraw, it must also 
confirm its intention to remain a member of the union and accordingly put an end to the 
withdrawal procedure. 

Currently the revocation must be:  

 Submitted in writing to the European council  
 unequivocal and unconditional 
 aimed to confirm the Union membership under terms that are unchanged as regard its 

status as a member state.  

The court of justice rejected a shared model of the power to withdraw based on a sort of 
unanimous authorization of the European council (so that the state initially intending to withdraw 
is forced to leave, despite having second thoughts, if it has not obtained authorization).  

The court endorsed a unilateral internationalist model as regards the power to withdraw. The 
court has filled the gasps contained in article 50 TE; however, it has ended up accepting such risk, 
since it is not certain that any abuse can be promptly countered through infringements 
proceedings for violation of the principle of loyal cooperation.  



 

 

It is not convincing, however, that the decision to extend the exit period must be unanimous 
pursuant to article 50, while the decision to repeal the withdrawal is constructed as being an 
unilateral measure.  

One way to balance the interests at stake would be to provide that the decision to repeal is 
effective if it is accepted by the qualified majority of the eu council.  

The termination of the treaties with respect to the withdrawing state does not have retroactive 
effect, while the option of regulating the future relations btw the parties remains an unresolved 
question. Article 50 TEU refers to that issue where it states that the withdrawal agreement shall 
be concluded “taking account of the framework for its future relationship with the union”.  

The provision seems to entail an obligation to negotiate ( pactum de contrahendo). By applying 
the international law principles of good faith, the negotiation should be concluded in a 
constructive manner, although the obligation to negotiate is not equivalent to a duty to stipulate 
an agreement.  

Although general international law does not lay down any obligation to preserve individual rights 
acquired under the application on a treaty, it is reasonable to assume that the parties should seek 
to ensure a certain degree of continuity of the legal situations, since many will have definitely 
acquired individual rights guaranteed by the Union.  The preliminary agreement btw the Union 
and UK goes in the same direction. It states that when the withdrawal becomes effective, it should 
provide “reciprocal protection for EU and UK citizens…”.  

Certainly, in the case of Uk, it was not easy to define how the innumerable persons who had 
exercised their freedoms and rights under the acquis prior to the withdrawal should be treated. 
The agreement on the European economic area which allows certain third countries to participate 
in the internal market by accepting the acquis contained in the four freedoms of movement. The 
extinction of the treaties with respect to the withdrawing states does not exclude the possibility 
that the parties stipulate a new agreement, and that this new agreement may also partially 
reproduce the acquis destined to be extinguished by the withdrawal.  

The state which has exercised its right to withdraw may be readmitted in the Union, but only 
following the same procedure as for states applying for membership for the first time (art. 50 
TEU).  

The treaties do not regulate other issues that have been recently raised, such as the secession of a 
portion of a territory of a member state following a referendum (e.g Scotland and Catalonia), the 
withdrawal of a state from the euro area or the forces exit or expulsion of a member state.  

The prevailing theory says that the new state entities that arise as a result of territorial secession, 
having become third parties with respect of the Union, are required to initiate an ex novo 
accession procedure under art. 49 TEU. This reflects a spirit of solidarity towards member states at 
risk of secession, not only because the union aims to bring together peoples and social groups 
within a unified framework but also because, legally speaking, article 4 TEU can be interpreted in 
the sense that the union respects the national identity of each member state and therefore its 
fundamental political and constitutional structure (its territorial integrity).  

Also, the withdrawal from the eurozone is more complex and should be governed by international 
treaty law or the rebus sic stantibus principle if the relevant condition are met (i.e fundamental 



 

 

change in circumstances existing when the agreement was made that had a decisive influence on 
the will to ratify the same).  

On the one hand, withdrawal from the eurozone is not envisaged by the treaties and is certainly 
inconsistent with the recent practice of various institutions such as the Eu central bank which have 
repeatedly reiterated the irreversibility of the single currency.  

On the other hand, the preparatory works shows that, during the negotiations that led to the 
introduction of article 50 TEU, there were options stressing that it was superfluous and 
inconsistent with the original structure of economic and monetary union.  

The economic consequences of a state leaving the single currency could be very disruptive.  

Regarding the issue of the expulsion of the member state, the authors of the treaties have 
preferred to maintain a constructive dialogue with the state that is unwilling to respect Union law 
(with the implicit hope that the recalcitrant state will be sooner or later return to observe the 
framework of European law).  

Internal competences of the eu union 

System of competences of the eu union: it is a system in the prof opinion. It is a set of rules 
homogenuous, we can have a systematic vision of the eu union competences. 

The notion of competence in English: in the treaties we find that this word (competence) is written 
in the treaties. But in English means that the notion of competences implies that not only the 
jurisdiction (the areas of action of eu union) but also the means to confer, the means of actions of 
eu union as well. It is a composite notion.  

The notion of competence is not defined in the treaties, we can say that area of competences is 
the area that eu union can adopt by the instruments (and instruments are acts adopted by the eu 
union: that could be binding and not binding [e.g reccomendations, decisions, opinion or other 
forms of soft law]. Of course, the notion of competence is referred to the fact that the union 
adopted acts that may have legislative effects or even executive acts. Generally, the attribution of 
competences implies that the body has the power but not an enforceable duty, to act. 

“Competenza” is a continental concept of public law that refers to the notions of jurisdiction (the 
areas of action) a power or authority (the means of action), which has been translated in the 
English version of the treaties through the word “competence”.  

The Lisbon treaty has modified the general framework of the union’s competences and 
established the conditions for their exercise.  

1. The Lisbon treaty first offers a great clarity in the division of competences btw the union and its 
member states. It has also formalized the new conferral of new competences (e.g Union’s 
conferral of new competences). This reform created the legal basis for acting in some fields (e.g 
climate change, energy policy, tourism, civil protection…)  

2. second, the Lisbon reform aims to protect national sovereignty and to clarify the margins of 
intervention that remain available to member states in areas of union competence. This seeks to 
respond to fears of further extending supranational powers to the detriment of national 



 

 

prerogatives by virtue of “competence creep” (unduly taking advantage of the implied powers 
doctrine).  

The very first principle which governs the system of the internal competences of eu union is the 
principle of conferral. 

Article 5 of TEU 

1. The limits of Union competences are governed by the principle of conferral. The use of Union 
competences is governed by the principles of subsidiarity and proportionality. 

2. Under the principle of conferral, the Union shall act only within the limits of the competences 
conferred upon it by the Member States in the Treaties to attain the objectives set out therein. 
Competences not conferred upon the Union in the Treaties remain with the Member States.  

This provision (article 5 para. 2) is formulated in negative terms in the French text in which the 
Lisbon treaty was drafted.  

In the English version the principle of conferral is drafted in positive terms (not verbs).  

One of the main purposes of the drafter of the treaty was to protect national sovereignty: because 
in that period (when the Lisbon treaty was drafted) the so-called constitutional treaty (which was 
drafted early in this century failed because two referendums in France and in the Netherlands 
were a failure).  

Primary law has included the principle according to which the union may act solely within the 
limits of the powers conferred by the treaties only since the Maastricht treaty, after having been 
set in case law (judgment 20/59 1060 “Italy vs high authority”; 25/59 1960 The Netherlands vs 
High authority”). The English and Italian text prescribe that the Union acts only and exclusively 
within the limits of conferred competences, and that any other competence not conferred upon 
the union belongs to the member states (art. 4, 5 TEU). 

For the first time, the treaty of Lisbon has inserted in primary law the principle of reversibility 
laying down the option to return union competences to member states by means of ordinary 
revision procedure (art. 48 TEU). Yet returning exclusive competences to the member states 
seems improbable, particularly in monetary matters for the Eurozone countries, given the likely 
disruptive effects on national economies. Nor it would be conceivable to reduce these matters to a 
competence shared with the member states. This issue could in theory be resolved though leaving 
the Union (art. 50 TEU) or partial exit solutions agreed upon by all parties according to 
international law. Returning powers to member states would thus concern shared and 
supplementary competences only.  

The principle of reversibility reinforces the feeling that the distribution of powers in the eu system 
is dynamic.  

Under certain conditions, a transitional reversibility is possible. It stems from the re-exercise by 
member states of a shared competence, should the union cease to occupy an area over which it 
has already legislated. In this case it is sufficient to repeal the relevant legislative acts (art. 2 TFEU). 
Unlike the formal restitution of competences, transitional reversibility is not definitive because it 
implies that the Union can reoccupy the area with a new legislative act. 



 

 

The competence system is divided into three categories of competences, with regard to the 
intensity of union’s conferral:  

1. Exclusive: is a field which is exclusive. Member states are not allowed to step in this area of 
competence. Exclusive competence implies that the power to legislate and adopt binding 
acts rests solely with the union. The need for uniform application of the law prevails: as a 
consequence, the intervention of the national authorities is admissible through 
implementing activity or if it is authorized by the union. 

The concept of exclusive competence was merely evoked in the community system, which 
established that the community could intervene according to the principle of subsidiarity in areas 
that were not within its exclusive competence.  

Exclusive competences are provided for in art. 3 of TFEU and are listed in exhaustive terms. The 
article includes 5 areas within the sphere of exclusive competence:  

 The customs union  
 The definition (but not the enforcement) of competition rules, as they are necessary for 

the functioning of the internal market 
 Monetary policy for member states whose currency is the euro 
 Conservation of marine biological resources  
 Common commercial policy  

 Only these 5 fields are considered to be exclusive in the sense that they exclude the parallel 
competences of the member states. Of course, this list does not solve all the problems of 
demarcation between an area exclusively attributed to the union and a field of shared 
competence.  

There is a need in this category of competences of the eu union. According to the court of the 
justice, and to its case law, these fields, and in particular the exclusive competences of the eu 
union, belonged to the union in a definitive way: these fields have been transferred to the eu 
union and they exclude the parallel competences of the member states.  

But there is a theoretical approach: there is the principle of reversibility (it is possible that 
member states retake some of the competence conferred to the eu union by revision according to 
art. 48 of the TEU/TFEU).  

In these different five categories, when the treaty of Lisbon was negotiated, one of the means 
used in the drafting of the treaty was to “codify some case law of the court of justice”.  

After the Lisbon reform, exclusivity has been affirmed in matters where the intervention of 
member states would frustrate or impede the union’s intervention. In this sense, exclusivity 
prevents state action ex ante.  

Since exclusivity is a result of the attribution, the subsidiarity principle does not apply. It logically 
follows from the ex ante limitation of state powers that the common rules prevail over conflicting 
state rules. If this is not so, there is a breach of union law.  

By contrast, it is not clear whether an exclusive competence limits the regulatory powers of the 
member states even when the pre-existing national legislation complies with Union law.  



 

 

The notion of exclusive competence presupposes a certain development of common legislation, 
otherwise there would be a legal vacuum that member states could never fill.  

Possibility of member states to adopt rules in areas of exclusive competences: case law may be 
interpretated in the sense that member states, before intervening in areas of exclusive 
competence not covered by union law, must consult the commission for authorization. This 
solution is now found in primary law: member states cannot legislate if the commission disagrees 
with the planned national legislation, namely when they are not empowered by the union to 
intervene in a certain field.  

As a result, exclusive competence does not exclude the possibility that, in the absence of 
supranational legislation, member states may maintain pre-existing legislation or introduce new 
legislation if authorized to do so.  

Ultimately, the affirmation of an exclusive competence in a sector in which there is no common 
discipline does not exclude an integrative normative role by member states, which can replace a 
posteriori any inaction on the part of the Union if they are authorized to do so.  

Even in cases of urgency, unilateral state intervention is likely to be subject to prior authorisation 
by the institution which, by virtue of the principle of loyal cooperation, should respond with 
speed. State could then adopt measures aimed at coping with the emergency.  

The enumeration of competences, especially exclusive ones, has been criticized because this 
technique is characteristic of federal system.  It has even been suggested that the Lisbon treaty 
would significantly erode national sovereignty for this reason.  

This was the main contention raised in the two applications to the Czech constitutional court, both 
of which were rejected.  

This approach in unconvincing because the system of competences as set out in the Lisbon reform, 
while responding to the need for clarification, continues to be based on the principle of 
attribution: it does not contain elements denoting the construction of a federal entity.  

Moreover, it could be argued that the distinction of competences in clear and predetermined 
categories could induce the court of justice to accept solution that are more respectful of national 
prerogatives than an unlisted system, which is more at risk of evolutive interpretation.  

2. Shared competences are the most numerous fields of union intervention. They include:  
 Internal market  
 Certain aspects of social policy  
 Economic, social and territorial cohesion  
 Agriculture and fishing  
 Consumer protection  
 The area of freedom, security and justice 
 Certain aspects of public health  

In these areas, room is left for national policies. The list of shared competence is indicative but 
also residual it includes any matters not covered by other categories of competences).  



 

 

Shared competence means that both the Union and states can intervene in a given area on the 
basis of principles of two structural principles: subsidiarity and pre-emption. 

1. Principle of subsidiarity: allocates ex ante the power to adopt instruments.  

The principle of subsidiarity consists in a mechanism for allocating powers and the related 
responsibility between different levels of political authority.  

In the union system, the concept of “subsidiary function” is closely intertwined with the issue of 
competences.  

Looking back to the Maastricht treaty, this principle was construed as setting limits on the 
expansion of community activity. This feature, which tends to prevent the excessive intervention 
of the supranational organization, was (and still is) innate in the concept of subsidiary function as 
enshrined in the treaties.  

However, even after its insertion in the treaties, critics have been made about the fact that the 
subsidiarity principle has not proven to be effective.  

The presumption in favour of the action of national authorities, which must be preferred when 
they are able to govern efficiently, is the general rule governing the exercise of powers within the 
union as regards shared competences. it is a tacit presumption that the national level is the 
proper place to act. It is possible to rebut the presumption, but the burden of the proof is borne 
by institutions, which must demonstrate that a comparative efficiency test is met (the test relates 
to whether the objectives of the union’s action can be achieved by member states alone; if not, 
this justifies the exercise of the competence in question by the Union).  

Subsidiarity also carries with it the responsibility to legislate: the union or the states are required 
to exercise their competence to achieve objectives of the action envisaged by the treaties.  

The principle of subsidiarity delimits ex ante the scope of Union intervention with respect to 
member states. The central body may act only if an insofar as the objectives of the planned action 
cannot be sufficiently achieved by the states and is therefore best achieved at a supranational 
level. Subsidiarity confers normative power on the entity closest to the effect of the act and thus 
better able to verify them, in a logic of proximity. 

Subsidiarity implies a comparative assessment of the objectives that member states could achieve 
separately or jointly. From this point of view, this principle is addressed to the political institutions 
that must examine the economic and social impact of a given measure. On the union side, it is first 
the commission that assess subsidiarity by accompanying the proposal for a legislative act with 
two documents, the explanatory memorandum and the impact assessment, both addressed to 
the legislator.  

These documents include the comparative efficiency test, describe in detail why the union act is 
necessary and analyse the cost/ benefit ratio of the union proposal compared with the option of 
leaving the matter to the member states.   

The justiciability of the principle of subsidiarity is questionable, as there is a risk that the judiciary 
may encroach upon (so infringe) political and legislative prerogatives (e.g Netherlands vs. 
parliament and council; British American tobacco and imperial tobacco).  



 

 

Initially, the court recognized a wide margin of political discretion for the institutions, so that 
judicial review was limited to cases in which the institution had totally failed to assess subsidiarity 
or had made manifestly unreasonable assessment.  

From British American tobacco case onwards, the court has carried out a deeper review, including 
that on the quality of the justification given by the institutions when it comes to subsidiarity.  

So the court examines both the efficiency of the centralized measure and the utility that the 
member states can achieve, after considering the nature of the competences attributed to the 
union and the intensity of the proposed act, through the dual test of legislative efficiency and the 
necessity of acting at a central level.  

The Lisbon reform has introduced some innovative elements into the previous discipline.  The 
reform moved from the premise that the principle of subsidiarity is a mechanism for allocating 
competences within the union.  

However, this approach was considered to be not sufficient to adequately safeguard national 
prerogatives. A deeper external democratic control by national parliaments was thus justified so 
as to ensure the respect of the principle.  

In addition, the institutions must verify, before the union exercise a shared competence, not only 
that the objectives can be effectively achieved at the central level, but also that the same goal 
cannot be achieved at the regional and local level (art. 5 TFEU): greater attention to European 
regionalism. This perspective enhances regional interest in the law-making process.  

Overall, this framework implies that the Lisbon treaty is intended to promote a scheme of shared 
responsibility and governance among all levels of government in the Union, whether central or 
local, in line with the logic of a wide notion of subsidiarity.  

2. Principle of pre-emption:  the principle of pre-emption is the regulatory mechanism for 
shared competences following their exercise by the Union.  

A competitive relationship inevitably follows from the attribution to the Union of the power to 
legislate and to adopt legally binding acts alongside the recognition of the member states’ power 
to intervene.  

The provision is that “The member states shall exercise their competence to the extent that the 
union has not exercised its competence” (Art. 2 TFEU): the question is resolved in favour of the 
union if it has occupied the field or, vice versa, in favour of the member states if such exercise has 
not begun or has ceased.  

The principle of pre-emption is a conflict rule that blocks ex post the exercise of national 
competences to the extent the Union has already intervened in a certain area of shared 
competences. conversely, the non- exercise of competences by the Union preserves the member 
states’ powers.  

Member states may even legislate in an area of shared competence provided that the union has 
not occupied or is no longer taking up the field, for the risk of legal vacuum due to the Union’s 
failure to legislate. If, however, the union has exercised its competence, member states must 
apply the common rules in a uniform manner. This is also evident in the light of the principle of the 



 

 

primacy of Union law over domestic law. In this circumstance, states are no longer free to 
intervene in an area partially occupied by the union, insofar as the area is effectively governed by 
common rules.  

The union can intrusively intervene in an area of shared competence by adopting uniform rules, 
directives of extensive or minimal harmonization, and even by imposing the principle of mutual 
recognition of national regulations.  

Since shared competences imply the power of the union to adopt harmonizing measures (e.g art. 
81 TFEU in matters of civil judicial cooperation), it is possible to qualify these powers of the union 
as a horizontal and global category.  

When applying the principle of pre-emption, the competence of member states becomes 
progressively residual. This is because the institutions are empowered to proceed with the 
harmonisation of national legislations when member states’ provisions have “as their object the 
establishment and functioning of the internal market” (art 114 TFEU) or “directly affect the 
establishment or functioning of the internal market” / art. 115 TFEU).  The impact may prove to be 
highly erosive of national competences.  

After the Lisbon reform, the principle of pre-emption is differently shaped for certain areas, some 
of which exclude its application in whole or in part.  

For example, in environmental, climate change and social policy matters, the Union’s 
competence does not necessarily empty or exhaust that of the member states because the 
adoption of minimal rules by the union does not prevent them from adopting stricter provisions 
aimed to achieve greater protection, as long as such provisions are compatible with the treaties.  

In some areas, the principle of pre-emption does not apply, such as those of research, 
technological development, as well as development cooperation and humanitarian aid under art. 4 
par.3,4 TFEU.   

All areas of shared competence are also subject to the primacy principle of union law over 
conflicting national provisions.  

Ultimately, it can be acknowledged that the field of shared competences is not homogeneous and 
that the impact of union law on national systems can be summarized with a unitary formula, as 
the powers of the union intervention vary in relation to individual special rules governing a given 
sphere of action.  

3. Supplementary (or parallel) competences implies that the Union is assigned 
complementary tasks of supporting and coordinating national policies, yet the Union’s act 
cannot replace, nor empty member states’ norms.  

As for the supplementary competences, the treaties differentiate between:  

 actions of coordination of economic and employment policies (art.2 par. 3 TFEU) 
 and of support, coordination and completion of the activity of member states (art. 2.par 5 

TFEU) 

In this area, the harmonization of national laws is excluded, though it is possible to adopt 
legislative acts (art. 2 sub-para. 2TFEU).  



 

 

Art. 5 TFEU concerns economic, employment and social policy matters and is completed by 
specific rules set out in the TFEU covering attributions, tasks and conditions for intervention in 
these fields.  

According to the logic of the treaties, this area may be classified as supplementary or completing, 
for these matters remain in the realm of the member states, while the union may support or 
accompany national actions.  Given the member states’ main role, the genuine existence of the 
union’s competence in these areas has been challenged.  

Economic policy is based on coordination or close coordination (for eurozone states) of national 
policies to achieve common goals of stability and employment in an open market economy where 
free competition is ensured (art. 119 TFEU). Member state must comply with the guiding principle 
of “stable prices, sound public finances and monetary conditions and a sustainable balance of 
payments” (art. 119 TFEU). The impact of the Union on the states’ prerogatives in this area has 
been evident since the Maastricht treaty (1992) which set forth the foundations of the monetary 
system centred on the central bank.  

Member states are required to achieve a balance budget: government deficit should not exceed 
3% of its GDP, while its public debt should not go beyond 60% of GDP.  

The supplementary nature of these competences is thus essentially justified by the Union’s limited 
interference in national sovereignty. 

Articles 136 to 138 TFEU specifically concern the Eurozone countries, for which the council is 
called upon to adopt stringent measures to ensure coordination and surveillance of budget 
discipline, and to draw up economic policy guidelines. For these states, national policies must be 
compatible with the union’s guidelines.  

The stability and growth pact has been essentially limited to monitoring the respect of economic 
policy guidelines, a power entrusted to the commission and council.  

In 2008, a serious economic and financial crisis affected no less than 5 eurozone member states. 
The economic solidarity clause (art. 122 TFEU) was applied for the first time in Greece. This crisis 
led the union to apply specific provisions mentioned in art. 5 TFEU. In this respect, an ad hoc legal 
basis is set out in art. 136 TFEU, which permits the union to strengthen the coordination and 
surveillance of budgetary discipline as regards the eurozone states: the institutions may draw up 
economic policy guidelines and monitor compliance by individual member states.  

From a financial point of view, instruments were created to deal with liquidity in crises in the 
public debt securities market of the eurozone. For example, the Italian parliament approved by a 
large majority the principle of a balanced budget into article 81 of the Italian Charter.  

These normative constraints show the invasive nature of the conditions imposed on national 
sovereignty within the framework of a field of competence that remains formally supplementary 
in nature.  

Going back to supplementary competence, the coordinating power does not normally carry with it 
the power to harmonize national rules. Harmonization is explicitly excluded in employment 
matters (art. 149 TFEU) and as regards economic policy (art. 120 TFEU).  



 

 

Supplementary competences can also include actions to support, complement and coordinate 
national policies “without thereby superseding their competence in these areas” (art. 2 TFEU). 

They therefore presuppose the existence of national policies. Education, tourism, civil protection, 
youth and sport etc..( art. 6 TFEU) are included in this category of competences. Union action is 
not intended to replace national competences, and the Union can harmonize national provisions. 
In some areas, the union’s intervention can amount to supporting and completing state activities, 
and even to adopting binding rules, as for example in public health.   

In specific sectors, harmonization measures of a mandatory nature are available (art. 168 TFEU), as 
are incentives to protect and improve human health.  

Horizontal limits to the exercise of conferred competences  

The treaties establish 4 horizontal limits to the exercise of conferred competences. 

1. a first limit concerns the respect of the states’ national identity (art. 4 TFEU). This provision 
lays down also that “national security remains the exclusive responsibility of each member 
state”. At the same time, as regard freedom, security and justice matters, the competences 
of the union may not affect “ the responsibilities incumbent upon member state with 
regard to the maintenance of law and order and the safeguarding of internal security” ( art. 
72 TFEU). This clause defines the core of national identity that the union should not affect.  

Even if art. 4 TFEU intends to preserve fundamental national structures and state functions, 
member states discretion is not absolute, for the court of justice is called upon to interpret a 
treaty norm and to assess it also through the prism of the proportionality principle.  

2. Secondly, equality of member states is another limit. Secondary law acts should comply 
with this principle; accordingly, if the number of the commissioners were ever reduced, the 
principle of equal rotation must be applied.  

3. A third limit is given by the principle of loyal cooperation art. 4, par. 3 TEU. Its multifaced 
nature explains why the principle operates vertically in the relations between the union 
and the member states, which facilitate the union in the exercise of its competences. it 
also operates horizontally: if necessary, member states must cooperate with each other to 
ensure the achievement of the union’s objective (art. 4 TEU).  

The principle of loyal cooperation entails that the Union is obliged to respect the state’s 
implementing role.  

4. Fourthly, the exercise of union’s competences continues to be based on proportionality, 
according to which “the content and form of union action shall not exceed what is 
necessary to achieve the objectives of the treaties” (art. 5 TEU).  

Draft legislative acts must be justified not only in terms of subsidiarity, but also regarding the 
principle of proportionality. It follows that Union instruments must satisfy the twofold criterion of 
necessity and suitability in relation to the objectives which the relevant act pursues: both are 
essential parameters against which the proportionality of the measure adopted by the union is 
assessed.  



 

 

The assessment of proportionality is in principle subject to judicial review, as can be inferred from 
case law, which has made it a parameter for the validity of secondary law acts, particularly when 
they are addressed to individual and economic operators.  

Foreign and security policy and common defence policy continue to be special fields of 
competence. Although defined in a broad sense, this area is not exclusive. Nor could it be said that 
member states have transferred their sovereignty to the union, since this is an area of collective 
action that must be detailed by means of a unanimous agreement that takes the form of a binding 
act. This does not exclude, however, that operations carried out under CFSP may be attributable 
to the Union. 

The classification of competences into categories provides a general arrangement for the complex 
and detailed rules set out in article 2 par. 6 TFEU, which lays down a reference to special rules.  

Moreover, the court of justice may draw interpretative indications from such general provisions in 
order to systematize them (for ex, by ruling that matters of exclusive competences cannot be 
extended by interpretation for exclusive competences are conceived in exhaustive terms).  

The principle of attribution is often recalled in the treaties ( art.1, 4 TEU and 7 TFEU). The 
institutions therefore have only the competences provided by primary law.  

National competences is the rule, whereas that of the Union is not presumed, but is attributed by 
the treaties as reconstructed by case law. The most important competence, that is to adopt 
binding measures, is expressed both in the form of coordinating the policies and of regulating the 
conduct of member states around common provisions, as well as in the form of direct regulation 
of individual behaviours.  

Since the institutions enjoys only those powers conferred on them (Judgement Parliament vs. 
council), the preamble of each instrument must set the legal basis that enables the institution to 
act. Therefore, the exercise of competences presupposes that the legal basis, which legitimises the 
instrument according to the primary law, is identified.  

The absence of a link between the relevant act and a provision of primary law, if it cannot be 
determined even by interpretation, gives rise to the invalidity of the act.  

In the judgement C-370/07 Commision vs. council, the court held that the indication of the legal 
basis is part of the obligation to state reasons, and that the need for legal certainty requires that 
all acts, intended to produce legal effects, draw their binding force from a provision of the 
Treaties. This requirement must also determine the legal form which the measure will take.  

Case law shows that the indication of the legal basis is important both to preserve the 
prerogatives of the institutions concerned, which may be called upon to intervene in the process 
of adopting the act through exercising different powers (Parliament) or to express themselves by 
voting in a different manner (Council); and to correctly determine the division of competences 
between the Union and member states. It is the legal basis that determines the type of 
competences (exclusive, shared or supplementary) attributed to the institutions on each occasion: 
a wrong choice of the legal basis may affect the content of the act and the power of the European 
parliament can be undermined.  

As a consequence, the choice of the legal basis is a matter of constitutional importance.  



 

 

As a matter of principle, there should be only one legal basis for an act according to the centre of 
gravity doctrine: if an instrument pursues a twofold (doppio) object or purpose, one of which is 
the preponderant purpose while the other is only accessory, it must be based on a sole legal basis 
consistent with the former (C- 178/03 judgment commission vs. parliament and council). Only 
exceptionally can a dual legal basis be legitimate when it is established that the act simultaneously 
pursues several inseparable objectives (an ex.: regulation 649/ 2012 concerning the import and 
export of hazardous chemicals).  

However, cumulation is not possible when the relevant law- making procedures are incompatible 
and if this affects the powers of the Parliament. The procedures involving unanimity in the council 
and the ordinary legislative procedure are reconcilable if the council unanimously approves the act 
under the ordinary procedure.  

Conversely, the incompatibility between two different procedures requires the legislation to be 
split into two separate acts. For ex., the next generation EU is composed of two acts:  

 the Own Resources decision (based on art. 311 TFEU) 
 and the recovery instrument set forth in the regulation 2021/241 (BASED ON ARTICLE 175 

tfeu).  

It is established that there is a normative link between the union’s competences and objectives. 
A given instrument may not contradict the objectives provided for by the treaties, nor may it 
pursue objectives lacking in the treaties ( in these cases, the instrument is not valid).  

Moreover, since the Union “shall pursue its objectives by appropriate means commensurate with 
the competences which are conferred upon it in the treaties” (art. 3 TEU)., the need to achieve an 
objective does not justify per se the exercise of a competence not conferred upon the union.  

An act vitiated by lack of competences is unlawful and the EU should annul it (even if it is adopted 
unanimously by the council: this would contradict the revision procedures that must be observed).  

Since the Defrenne judgement, Treaties are to be regarded as the constitutional charter of a 
community of law.  

In opinion, 1/94, the court ruled that a mere practice of the Council cannot derogate from the 
rules laid down in the Treaty and cannot create a precedent binding on Community institutions 
with regard to the correct legal basis.   

In the context of the Lisbon reform, the general provisions laid down in art. 2 and 7 TFEU 
governing the Union’s competences contribute to define certain aspects of its “constitution”. The 
scope of the attributed competences is based on interdependences and connections with state 
sovereignty. The result is a system with a complex structure between the centre and the 
“periphery”.  

In the original treaties, the attribution of powers was not based on a systematic vision. The current 
system of conferred competences is based on the listing and classification of the powers 
attributed to the union. Unlike the system of competences of the European communities, whose 
primary law laid down provisions on competence in each specific area only, the current treaties 
enshrine general rules. Borrowed from federal systems and international organizations, the new 
model responds to a general need for clarity while remaining linked to the traditional principles of 



 

 

attribution, subsidiarity and proportionality. However, the rules which define in concrete terms 
the extent of Union’s competences and how they should be performed is still relevant. 

Therefore, the exact determination of each area of competence requires also to examine the rules 
laid down in parts II, III and IV of TFEU that clarify many spheres of action or set out member 
states’ obligations. This technique of defining competences does not exclude the functional 
approach, which is more flexible.  

Functionalism implies that the competence is evolutive in nature and may be progressively 
extended. As before the Lisbon reform, it may be the case that in certain areas the division of 
competences between the Union and the member states is uncertain and mobile. In this respect, 
the division of competences will continue to be in a fluid condition, despite the Lisbon reform.  

The Lisbon treaty outlines a general scheme of union competences. The relevant rules are 
provided in the TEU and TFEU. The provisions of general application are found in the principles set 
forth in the two treaties, while the conditions defining in detail the extension and exercise of 
competences are in part III, IV, V of the TFEU.  

Sometimes ad hoc legal bases are placed in the general provisions (for ex. Services of general 
interest, article 14 TFEU; protection of personal data art 16 TFEU).  

The need for a schematic approach also explains the formal distinction between internal policies 
and actions, contained in Part III (article 26 to 197) and external actions, divided into part IV 
(art.198-204 TFEU) and part V (art. 205-222 TFEU).  

The separation between general and special rules has an effect on the different revisions 
procedures to be applied. In fact, amending the basic principles of external competences requires 
application of the ordinary revision procedure (art. 48 TEU, par. 2-5) whereas to amend the special 
rules of part III, the simplified procedure laid down in in art. 48 par. 6 TEU is sufficient. However, it 
is not possible to revise part III in simplified form when the revision extends to the Union’s 
competences (art. 48 par. 6).  

One of the main innovations in the matter of competences is their flexibility: this refers to clauses 
capable of modifying primary law without going through the ordinary revision procedure.  The 
Union’s action may be broadened beyond what is explicitly foreseen by the Treaties.  

1. Firstly, it is possible to enact a limited extension of competences through certain special 
revision procedures requiring unanimity (ex. The adoption of uniform procedure for the 
election of the European parliament; art. 262 TFEU, the attribution of new competences to 
the Court of justice regarding intellectual property rights).  

As for TEU, it is worth mentioning also the special provision concerning the common security and 
defence policy (art 42 par. 2) on the possibility of a unanimous decision of the European council to 
adopt a common defence).   

2. Flexibility is also granted by the so-called ‘passerelle’ clauses, and namely the general 
passerelle rule, which governs the passage from unanimity to a qualified majority, as well 
as the substitution of the special legislative procedure with the ordinary one (art 48 par. 7). 
A number of special passerelles apply to specific fields as set out in the TFEU, permitting 
the use of the ordinary legislative procedure in family law, certain sectors of social policy 



 

 

and environmental policy, and matters of enhanced cooperation. In that respect, it is 
worth mentioning the common foreign policy, and namely art. 31 TEU, concerning the 
decision of the European council that provides that the council may decide by qualified 
majority in further areas relating to the CFSP.  

The rationale of these forms of flexibility can be explained by the obstacles to revising the treaties 
through the ordinary procedure, as shown by the history of the entry in force of the Maastricht 
treaty.  

These flexibilities have cause friction with certain constitutional courts, which have assumed over 
the time the role of guardians over the compliance with national procedures for the transfer of 
new prerogatives to the Union. In their view, the common entity is nothing more than an 
association of state sovereignties: the expression of a system that benefits from competences 
derived from instruments of international law, which are not susceptible of being autonomously 
extended ultra vires (beyond their powers).  

In fact, flexibility clauses can be considered as law-making mechanisms that allow the institutions 
to integrate primary law by bypassing the role of national parliaments as set out in the ordinary 
revision instrument. It is true that the ratification of the Lisbon treaty could be considered as an 
implicit consent to these mechanisms: its ratification, in accordance with national constitutional 
procedures, would authorize a series of simplified instruments able to slightly amend primary law.  

However, this assumption reinforced the criticism theta considers this ex ante ratification, to be 
tantamount (equivalent) to giving government exorbitant discretionary power, leaving them free 
to approve the adoption of these mechanism of secondary law-making without the involvement of 
national parliaments. these issues were raised in application to the Czech and German 
constitutional courts, which ruled on the Lisbon treaty before its entry in force: there is an urgent 
need for deeper national democratic control over the European integration process.  

In response to this claim, the German constitutional tribunal declared a domestic law which 
excessively limited the role of the German Parliament to be unconstitutional. Finding certain 
aspects of parliamentary control over the government’s representative in the Council to be 
insufficient, the court ordered the government not to deposit the instrument of ratification of the 
Lisbon treaty, pending the amendment of said law.  

Therefore, the German Constitutional Tribunal imposed a parliamentary passage not only for the 
“passerelle” provisions, but also as regards the application of the flexibility clause (art. 352 TFEU) 
and the so-called emergency-brakes.  

At the end, the result of the greater involvement of national Parliaments in monitoring the activity 
of their respective governments is not negative per se, if it does not impose rigid positions in the 
Council, for these are hardly compatible with the principle of loyal cooperation.  

Flexibility clause 

The classic flexibility clause as amended by the Lisbon reform (art. 352 TFEU) seeks to accord the 
European institutions some margin of appreciation in matter of competences.  

These clauses are not mechanism introduced to circumvent the principle of conferred 
competences, nor are they instruments for tacitly revising the treaty. Rather, they are based on 



 

 

the need to guarantee a certain flexibility when the union is called to intervene on unforeseen 
issues.  

The reason for applying this flexibility clause have been progressively reduced with the conferral 
of new powers on the Union through the revision treaties since the single European act  

The institutions can invoke art. 352 when three conditions are cumulatively met:  

 The act must be necessary to achieve objectives set out by the treaties;  
 The action envisaged must be part of the policies as defined by the treaties  
 The treaties have not provided the necessary means of action.  

While the first two requirements imply a policy assessment, the third requirement has been 
interpreted restrictively by the court of justice with a view to preserving the institutional balance 
(namely to prevent the European parliament from being relegated to an advisory role), or to 
impose respect for the principle of attribution and to oppose the surreptitious conferral of ultra 
vires competences which should have required a formal revision of the treaties.   

Thus, the flexibility clause does not constitute a remedy for overcoming a lack of competence, but 
only for carrying out an action not provided by primary law within an area of attributed 
competence.  

So article 352 TFEU is consistent with the principle of attribution. The limits set by the court of 
justice are also in line with primary law. The court has held that this article may be invoked only in 
cases in which primary law does not provide for the means of the action that the institutions 
intend to adopt. However, in Opinion 2/94, the Court clearly held that the flexibility clause cannot 
produce a surreptitious revision of the treaties: its application is therefore possible only when no 
other provision of the treaties confers the necessary powers (means of action) upon the 
institutions. The purpose of the flexibility clause is to complete the tools available to the union, 
provided that its actions remain within the framework of the policies as defined in the treaties and 
that there is a link between a conferred competence and the chosen intervention, meaning that 
the union carries out its task with a view to achieving the objectives as set out in the Treaty 
(opinion 2/94).  

The flexibility clause is inspired by a functional logic. It establishes that the institution may adopt 
the “appropriate measures” in order to “attain one of the objectives set out in the treaties”. It 
plays a residual role and, according to opinion 2/94, this clause cannot be used to extend the 
sphere of the Union’s competences beyond the general framework resulting from the provisions 
of the treaties defining the union’s attributions.  

Substantive limits to the applications of this clause: the measure cannot harmonize national laws 
when the treaties exclude such intervention (art. 352 par. 3 TFEU) nor can it pursue the objectives 
of the CSFP, nor prejudice the related procedures.  

As a result, the act adopted pursuant to art. 352 TFEU cannot be assimilated to an instrument of 
competence creep, an instrument capable of amending primary law without having recourse to a 
formal revision procedure, contrary to what the German constitutional court held in its 2009 
judgement. Assuming that under art. 352 TFEU the union bears a power to act and that the 
provision is intended to fill a gap in union competence, the German constitutional court held that 
its activation requires national parliamentary control over the will expressed by the representative 



 

 

of the German government in the council. The court does not seem to find the consent of the 
German government alone to be sufficient, as this would not satisfy the requirements of 
democratic legitimacy imposed by the domestic constitution.  

Moreover, art. 352 TFEU is still in essence strictly anchored to the principle of conferral. The 
German tribunal seems to be unwilling to value the increased role of the European parliament and 
the democratic control it brings on the use of the flexibility clause. Rather, the German tribunal’s 
approach is consistent with the state-centric view that the court has taken in terms of democratic 
guarantees. This is not convincing because the European parliament is not a marginal institution in 
the law-making process,  

It is true that the flexibility clause implies that the union can carry out actions which go beyond 
norms explicitly laid down in the treaties (otherwise there would be no reason to depart from the 
same provisions). However, it does not presuppose the exercise of an unlocated competence, for 
the envisaged measure must remain “within the framework of the policies defined in the treaties”.  

Yet a positive element can be found in German constitutional court’s approach. In the event of a 
creeping practice, if ever possible, prior parliamentary control over the German representative in 
the council could reduce clashes between the Union and national supreme courts.  

External competences 

The very first element in order to understand the legal framework of the european union treaties 
is about the international personality of the european union.  

Art. 47 of the TEU explicitly recognises the legal personality of the European Union, making it an 
independent entity in its own right.  

The conferral of legal personality on the EU means that it has the ability to: 

 conclude and negotiate international agreements in accordance with its external 
commitments; 

 become a member of international organisations; 
 join international conventions, such as the European Convention on Human Rights, 

stipulated in Article 6(2) of the TEU. 

The assessment of personality is a question of fact, law and effectiveness. A given international 
organization acquires personality insofar as it is capable of enforcing rights and duties on the 
international plane as a subject distinct from its founders and provided that international society 
expresses some forms of actual and effective acceptance of the same organization.  

As a rule, the personality of an organization is recognised when certain indicators are present, i.e 
the capacity to enter into agreements with third countries. 

The international personality (conferred upon by the treaty) is different from the subjective 
personality: the personality that Union enjoys within the member states’ legal system.  

There is a factual recognition by the international community. So the international personality 
requires that there is a constituent treaty of an international organization, governed by an 
international law. This international organization is endowed with body, competences. The will of 
the international organization must be different from the will of the member states of that 



 

 

organization. This element of effectiveness is usually reflected in the fact that that organization 
conclude international agreements with other member of the international communities.  

It is actually to practice, and that’s reason why we stress the principle of effectiveness. Whenever 
the international community made agreements, and these agreements reflect a huge practice that 
international organizations respects. So, there is no doubt at all (in prof opinion even before the 
soviet regime) that eu union existed at international law.  

Another element of practice which shows that European union was a subject of international law 
(showed how European union could be very effective in international law): considered that in 
1994, the European union after the war in jugoslavia administered the city of Monster for quite a 
long time ( it was a very disruptive war in the  previous jugolslavia).  

The internal personality of the Union is set out in art. 335 of TFEU: In each of the Member States, 
the Union shall enjoy the most extensive legal capacity accorded to legal persons under their 
laws; it may, in particular, acquire or dispose of movable and immovable property and may be a 
party to legal proceedings”  

Examples: The union must stipulate contract for i.e buying computers for its legal personnel.  

“To this end, the Union shall be represented by the Commission ( the representation of the 
commission is residual, most of the times the Eu acts through its institutions) . However, the Union 
shall be represented by each of the institutions, by virtue of their administrative autonomy, in 
matters relating to their respective operation.” 

We have to distinguish the international personality of the eu union from the internal 
personality of the eu union. The internal personality is, in the opinion of the international court of 
justice, is important in terms of concreting giving the possibility to the eu to exercise some 
competences within the state.  

Distinguish the position of the eu union, when the eu union acts internally in third states: what 
happens when the eu union opens its represention in Ankara, Tokyo? Even in that case you have 
to imagine that eu union must conclude contract because must rent a building and so on.. 

There is a very clear distinction between  

 the internal personality of a state: is limitless, is universal 
 The international personality of an international organization 

  

The internal personality of the union implies that the member states must recognise its capacity to 
be a subject of law in their respective national legal systems. Such personality confers on the 
union’s body the general capacity in any kind of legal activity that may be relevant in the national 
legal systems.  

From the standpoint of the member states, this personality flows from the national implementing 
instruments of the treaties. Article 335 TFEU prevails over any divergent domestic legislation 
regarding the capacity of legal persons; however, it does not concern the status of the union in 
third countries.  



 

 

The union possesses the right to accredit and receive diplomatic missions from other subject s of 
the international legal order (ius missionis).  

The international practice shows that the union usually brings actions at the international or 
domestic level to enforce its rights acting as a separate entity from its members.  

It is important to note that eu union is a subject of internal law, but also to accompany this 
statement by focusing on the fact that eu union does not be equated to the international 
personality of a state.  

The Union’s treaty-making capacity is defined in line with a practice highly consolidated over time.  

This is clear if we look at art.  6 of the Vienna Convention: “ the capacity of international 
organization to conclude treaties is governed by the rules of that organization”.  So international 
law makes reference to the international rules of the international organization meaning that the 
rules of the organization and the rules concerning the competences of the union are relevant, 
because they define the scope of the intervention of eu union at international law.  

So, externally the Union is not an entity enjoying universal powers or capacity.  It acts in 
accordance with the principle of conferral, meaning that its legal status cannot be assimilated to 
that of a state enjoying unlimited jurisdiction.  

In other words, eu union doesn’t have universal personality as the member states, the eu union is 
a subject of international law but has to respect the rules of the treaties governing thew 
competences of the eu union. There is a strict link between the rules governing the competences 
of the union and what the union could do.  

Since the capacity of the international organization is limited by the rules of the same 
organizations (this is the basic assumption). 

It is clear that the eu union has no power to regulate religious education of students (for example), 
that act would be invalid even at international law. It is up to the third states whether whenever I 
conclude an agreement, it is not valid if that organization is acting beyond the competence 
conferred to that organization by the rule governing the organization themselves. 

So the very fact that article 47 sets no limits about the jurisdiction of eu is not relevant, has no 
significance at all.  

Article 47 cannot be interpreted as the eu union being an entity enjoying universal jurisdiction. 

One of the most complex aspects of Union external relation concerns the competence to enter 
into international agreements (procedural aspects defined in art. 218 TFEU). There are rules which 
confer the eu union the power to conclude international agreements and we have also some 
special rules, such as art. 217 of TFEU (“The Union may conclude with one or more third countries 
or international organisations agreements establishing an association involving reciprocal rights 
and obligations, common action and special procedure”) that was introduced by the Lisbon 
reform.  

Once established, external competence may be exclusive or shared with the member states. 
Exclusivity means that the member states completely transferred the power to enter into 
agreements to the Union.  



 

 

Shared describes areas outside covered by exclusive competence, in which member states may 
enter into international relations alongside the Union, which raises the possibility of mixed 
agreements.   

If an international agreement is related to an area for which the Union enjoys internally an 
exclusive competence, it should conclude the same agreement alone.  

Otherwise the union could not fulfil its exclusive competences in relation with third parties, and 
the member states could jeopardize the Union’s internal powers by acting autonomously at the 
international level.  

Exclusive external competences are not, however, limited to the five areas of internal exclusive 
competence pursuant to art. 3 TFEU, which can be defined as sector-specific competences. in fact, 
in addition to those areas art. 3 par. 2 TFEU lays down horizontal and further criteria.  

Art. 3 par. 2 TFEU identifies three further alternative and horizontal limbs that determine the 
exclusivity of the Union competence to enter into an international agreement if such external 
competence:  

a. Is provided for in a legislative act;  
b. Is necessary to enable the Union to exercise its internal competence;  
c. May affect common rules or alter their scope 

While the first and third limbs apply when the union has already adopted internal rules at least 
partly, the secondo limb suggest that the Union may exercise external competence before having 
adopted internal provisions or even that the Union intervenes contextually in both directions.  

The union’s exclusive power to enter into an agreement implies an exclusionary effect for national 
governments: the member state are precluded from acting within the material limits in which 
exclusivity is affirmed.  

The three limbs are inherently horizontal: they apply to all areas reserved to the Union internally 
and determine the exclusivity of the Union’s competence when it is not attributed by primary 
rules included in a sectoral policy.  

In fact, in line with the case-law of the Court of Justice, art. 3 par. 2 TFEU applies the concept of 
exclusive competence not with reference to specific sectors, but by assuming that the Union is the 
holder of a general power of external action, consisting precisely in entering into agreements with 
other subjects of international society.  

Coherently with the Court’s case law, two types of competence to enter into international 
agreements can be discerned. The competence is explicit if it is expressly conferred to the Union 
by the treaties, while it is implicit if it is necessary to achieve one of the objectives set by the 
Treaties and can be inferred from the rules conferring the competence to adopt internal 
provisions or from acts adopted on the basis of such rules.  

The existence of external powers confirms that the Lisbon Treaty has endorsed the principle of 
parallelism, according to which the Union’s external competence is forged on its internal 
competence. When an external power is present, the competence to enter a treaty may be 
exclusive or shared with that of the member states.  



 

 

The Union’s exclusive power to stipulate international agreements therefore limits member states’ 
action, though such limits may be removed by an authorization on Union’s behalf. Before the 
entry into force of the Lisbon treaty, this instrument was used in the area of judicial cooperation in 
civil law in relation to matters for which the exclusive competence of the Union to conclude 
agreements with third countries was gradually established.  

The instrument of authorization is inherent in the Treaties and is a pragmatic solution that 
preserves the overall unity and common interest of the Union. In certain situations, authorization 
is indispensable.  

One example is when the Union cannot accede to an agreement within the framework of an 
international organization to which the Union is not a party, either because he act establishing the 
organization or the international agreement does not provide for the participation of non-state 
entities. In such situations, the Union exercises its exclusive competence through the member 
states, which must seek permission to accede in the interest of the Union precisely because it hold 
exclusive competence in that matter.  

Art. 3 par. 2 TFEU codifies case law that initially enhanced the rules on internal competence by 
extending their effects externally (principle of parallelism between internal and external 
competences).  

Subject to certain conditions, the court has reinforced the exclusive nature of the Union’s 
competence to enter into agreements. The court held that external competence must be deemed 
to be exclusive in certain matters based on the need to preserve to effet utile of the common rules 
and the obligation of sincere cooperation according to which states must facilitate the 
achievement of the Union’s tasks and refrain from conduct undermining the attainment of the 
Union’s objectives.  

As regards the first limb (when the conclusion of an international agreement is set out in a 
legislative act) the court affirmed the exclusivity of the matter when the Union has included 
clauses concerning the treatment of third country nationals in its legislative instrument or has 
provided for the possibility of concluding agreements with third countries.  

As to the second limb (when the conclusion of a certain conventions is instrumental for the Union 
to exercise legislative powers) the competence is exclusive if the Union has adopted some relevant 
internal rules and thus has partly occupied the field (pre-emption mechanism). Consequently, the 
Union may adopt legislative measures externally. Member states can no longer reoccupy the 
terrain through autonomous external activity, otherwise member states’ external action would 
undermine the acquis.  

This is the concept of pre-emption applied to the Union’s external competence.  

As to the third limb, exclusivity occurs when the draft agreement is likely to affect common rules 
or to alter their scope. The court stressed the need to prevent contradictions between the 
common rules and the international agreement at issue, the importance of uniform application of 
Union law and the unity of the internal market: if the Union has regulated a given sector either 
completely or to a large extent, national competence must be excluded.  

The court has not only used an expansive model to affirm the exclusive competence of the Union 
to enter international agreements. Sometimes in fact it has denied exclusivity: for ex, when the 



 

 

exercise of competence at a domestic level is limited in scope and has not exhausted the sectorial 
discipline. 

The case law on implied exclusive powers was further clarified in Opinion 1/3 of 2006, where the 
Court stated that “ it is essential to ensure a uniform and consistent application of the community 
rules and the proper functioning of the system which they establish in order to preserve the full 
effectiveness of community law”.  In this case the court carried out an examination of the draft 
agreement ( the Lugano Convention with third countries with a view to establishing a parallel 
system to Reg. 1215/2012 on jurisdiction and the recognition of judgements in civil and 
commercial matters) to verify the risks of harm to the acquis.  

In these situations, the test of uniformity and coherence with the acquis (i.e its effectiveness) is 
decisive. This is confirmed by the Opinion 1/13 of 2014 in which the court held, pursuant to art. 3 
par.2 TFEU, that the acceptance of the accession of a third country to the 1980 Hague convention 
on international child abduction falls within the exclusive competence of the Union.  

Mixed agreements: the Union’s exclusive competence to stipulate agreements does not extend to 
the category of mixed agreements, which are stipulated by the union member states acting side-
by-side in the context of external relations.   

Mixed agreements often concern areas in which the Union’s external competence is shared. 

Exclusivity does not necessarily imply that a given agreement cannot be mixed in nature. Although 
certain aspects fall within Union competences, joint stipulation is needed where the draft 
agreement includes provisions concerning exclusive prerogatives of member states, or even areas 
of shared competence, in respect of which national governments prefer to retain treaty-making 
capacity and consequently do not allow the Union to exercise its internal competence alone.  

In the context of mixed agreements external representation should be provided by the 
commission as the sole negotiator (art. 218 TFEU and 17 TEU)as regards matters of exclusive 
competence. For matters of shared competence, if the states do not allow the Union to represent 
their interests in the negotiation phase, this role is normally ensured by the Presidency of the 
council. However, nothing excludes the Commission from also carrying out his task, without 
implying a denial of “mixity”. In this regard, opinion 1/08 of 2009 concerned the case of a trade 
agreement negotiated by the Commission, which was also authorised to sign the agreement, 
although it was later concluded in mixed form following court’s ruling.  

The case law consistently stressed the need for close cooperation between member states and 
institutions both in the treaty-making (negotiation and conclusion) process and in the phase of 
implementing the agreement. This obligation to cooperate flows from the need to define the 
international representation of the union in a coherent manner. It is up to the institutions and 
member states to take all necessary measures to ensure a high degree of cooperation. 

Mixed agreements pose another difficulty. Since the nature of a mixed agreement requires 
consent by all contracting parties, delays in national ratification procedures have an impact on its 
entry in force. This obligation exists for matters of shared competence (for matter of exclusive 
competence is doubtful): excessive delays or refusal to ratify a mixed agreement may give rise to 
infringement procedures. 



 

 

Of the agreement is genuinely mixed, the union may not conclude it without ratification of each 
member state and viceversa. In fact, one of the main characteristics of mixed agreements is that 
they include parts that are intrinsically linked and cannot be separated from one another, as was 
the case concerning the accession to the Athens Protocol on passenger transport.  In this case, the 
council decided to ratify the protocol for those aspects of judicial cooperation in civil matters that 
relate to the exercise of exclusive competences of the Union, whereas the Council recognized that 
other parts of the agreement fall under national jurisdiction.  

Consequently, a separate decision had to be approved to coordinate the action of the member 
states, according to the principle of loyal cooperation.  

It is hardly convincing that in such circumstances the agreement could be concluded separately, in 
order to separate the obligations assumed by the Union on the one hand, and those to be agreed 
upon by member states on the other.  

The practice of mixed agreement finds its reason for being in the reluctance of member states to 
withdraw as international actors in areas of Union competence. At least three expedients are used 
by member state to carve out a sphere of international activity alongside the Union. 

1: the multiplication of legal bases to claim “mixity” 

In relation to the partnership and cooperation agreement with the Philippines, the council 
adopted the decision to sign it after inserting art. 79,91, 100, 191 TFEU as additional legal bases to 
the provision already foreseen in the original commission proposal.  

The issue of choosing the correct legal basis can be postponed to the conclusion of the 
negotiations. This, setting multiple legal bases even before the Union begins to negotiate with the 
counterparty(s) seems to be a way to affirm ab origine the mixed nature of the agreement. The 
proliferation of legal bases is urged by the council because it allows national governments to 
exercise control over the commission from the moment the mandate is granted and the 
negotiating directives are approved until the decision to conclude the conclude the agreement or 
its provisional application.  

2: hybrid decision by common accord   

Another means for states to intervene alongside the Union consists in adopting hybrid decisions to 
conclude a certain agreement.  

A hybrid decision is a single instrument that simultaneous 

sly requires the acceptance of the Council for matters of Union competence, and that of the 
representatives of the member states meeting with the Council, but outside the legal framework 
of the Union, as regards those parts of the agreement that fall under exclusive national 
competence.  

This technique is unconvincing when, for areas of its competence, the Union must decide by 
qualified majority and this voting mechanism is circumvented by a hybrid decision taken by 
consensus. This practice was established before the treaty of Lisbon in external relations regarding 
matters of air transport. Based on the implicit mixed nature of air transports agreements, such 



 

 

decisions were adopted by consensus in violation of the qualified majority rule pursuant to article 
100 TFEU.  

Confirming this trend of resorting, through hybrid decisions, to a more cumbersome (complicated) 
decision-making process of doubtful legitimacy, it is important to mention the decision of 24 june 
2010 of the Council and governments on the conclusion of the air transport agreement with USA. 
It sets out a provision whereby the decision to be adopted pursuant to art. 21 of the agreement is 
defined, on behalf of the Union and its member states, by the Council acting unanimously.  

When the hybrid decision, without discerning between the two areas, is adopted through a 
common agreement by all member states, it is doubtful whether this practice complies with the 
treaties.  

Conversely., in the context of genuine “mixity”, splitting in unavoidable: on the one hand, the 
decision of the national representatives is adopted unanimously, and on the other hand the 
decision of the council is approved in accordance with the Treaties. This would avoid the risk of 
infringing primary law.  

Legal formalism, i.e splitting the accession to the agreement into two decisions, is not an objective 
per se, but becomes essential where required by failure to do so undermines primary law.  

The court has already sanctioned the Council’s conduct that fails to indicate the legal basis of an 
act (due to a disagreement between the states on the determination of the legal basis), leading to 
uncertainties on the division of competences between the Union and the member states and on 
the role of the institutions in the decision-making process (judgment Commision vs Council, CITES). 

It is hardly convincing that the council can circumvent the rule of qualified majority, where 
applicable, in order to decide by common accord, without altering the balance of powers between 
the states and the Union and the division of political responsibility among them as set forth in the 
treaties.  

3. The inclusion of a legal basis related to matters of Freedom, security and Justice  

Uncertainty arises also when the multiplication of legal bases is achieved by virtue of including 
provisions of title V TFEU (area of freedom, security and justice). In this case, Ireland and Denmark 
(and earlier UK) may invoke, when concluding the agreement, the special opt-out regime provided 
for by Protocols n. 21 and 22.  

Can these two protocols be applied extensively? The special nature of the two protocols 
introduced by the Lisbon treaty (which would require a restrictive application) lead to the 
conclusion that the opt-out regime cannot be systematically invoked by the member states 
concerned.  

Practice, however, shows cases of mixed agreements in which an important part of the agreement 
is autonomous and covers measures of judicial and criminal cooperation failing within the scope of 
title V. in this case, splitting the future agreement into two decisions in order to distinguish the 
part relevant for title V and the part concerning other areas of Union competence, seem necessary 
to allow Denmark an Ireland to exercise their right to opt-out for the Title V relevant part alone.  



 

 

In one case the Council has approved a mandate to negotiate, within the Council of Europe, an 
agreement on sporting fraud that appears to meet these requirements.  

The Lisbon reform sought to strengthen both the Union’s exclusive competence to enter into 
agreements with third parties and the Commissions’ role in conducting the negotiations. 

Another element that often leads to claims of “mixity” is the lack of trust in the Commission, 
sometime the institution is not perceived as a real neutral clearing house for differing national 
interests. 

Recourse to the mixed agreement is possible only if this practice complies with primary law as 
interpreted by the Court of justice.  

Finally, the mixed agreements pose the difficult problem of defining, with respect to other 
contracting parties, the respective spheres of responsibility between member states and the 
Union in the event of infringements.  

The court has made it clear that the allocation of responsibility is an internal matter, separate 
from the question of mixed international relations. Consequently, third parties cannot interfere in 
this matter without undermining the autonomy of the Union’s legal order. Third parties must 
accept that the allocation of competences is an issue of exclusive internal Union determination.  

CHAPTER 2: Common foreign security policy (CFSP) 

CFSP is governed by title V TEU. Several normative elements make CFSP unique:  

 Its discipline is separated from ither areas of Union competence;  

This system was conceived by the drafters in order to preserve this legal framework from any 
interferences from the TFEU: the rules governing the cfdp and cfsp are within the TEU (outside the 
TFEU).  

The proposals of acts to be used under the cfdp are not attributed to the commission: the high 
representative (hybrid organ of the union) has some limited role to be played in this fields. 
Member states are the most important actors in this field of law.  

  

 Its special nature of the CSFP specificity is repeatedly stressed in the Treaties 

The specificity of this area of intervention of eu law is stressed. If you want to give an explanation 
of this area of competence we may argue that this area is quite huge: if you look at the provision 
of the treaty which governs csfp is very broad. It is always necessary for the intervention of eu 
union that the union acts on the basis of unanimity. So the eu council and council they decided or 
by consensus (means that there are no position of an act to be taken by the council) or by 
unanimity (is absolutely important in this field). Even in this way it is possible to understand there 
is no external judicial control: so it is possible that same acts adopted under cfdp may imply the 
adoption of acts which may affect the competences for the eu union under the TFEU. 

 CSFP is protected from interference from by other EU actions, as is found in the flexibility 
clause (art. 352 TFEU) 



 

 

 In this field, a less prominent role is reserved to the European parliament, the commission 
and the court of justice. 

As before the Lisbon reform, the CSFP and CSDP ( common security and defence policy) continue 
to be fields which are separate from other areas of Union competence, operating according to 
specific procedures in which the European Council and the Council play leading roles.   

In this area, the adoption of legislative acts is excluded, and the decision-making procedure is 
centred on unanimity in the European council and the council. However, the parliament can 
indirectly play an incisive role through allocation of financing of CSFP/ CSDP actions, for ex. As 
regards missions abroad and expenditures in the military and defence fields when they are 
charged to the common budget ( art.41 TEU).  

The CFSP is enacted through specific instruments that are not legislative in nature. These consists 
in general guidelines and decisions defining actions, positions and conditions of application aimed 
at strengthening the systematic cooperation between member states ( art. 25 TEU).  

In the area of CSFP, the Union enjoys the competence to conclude international agreements ( art. 
37 TEU).  

In the context of CFSP, a primary role is reserved for the European Council (composed of the heads 
of state or national governments) which unanimously establishes strategic guidelines, objectives 
and general guidelines including in matters of common defence. It also adopts decisions. 

The council adopts the foreign policy and makes proposals as well as decisions defining the 
common position on geographical or thematic issues, based on the general guidelines set by the 
European council. The council decides unanimously.  

Reasoned constructive abstention is possible, but rare in practice. To prevent decisions from 
being adopted with the consent of a few governments only, art. 31 par. 2 TEU sets out a maximum 
threshold of constructive abstention: the measure is not adopted if the abstaining state represent 
at least 1/3 of the member states comprising at least 1/3 of the population of the Union.  

In especially rare cases, the council decides by qualified majority, except in matters having 
military and defence implications.  

The council is supported by the COPS (political and security committee), a body composed of 
Ambassadors permanently residing in Brussels. Its task is to monitor CSFP/ CSDP matters on a daily 
basis as well as to ensure political control and strategic direction of crisis management operations 
(art. 38 TFEU).   

The high representative (HR) for CSFP/CSDP shares with the council the task of ensuring the unity, 
coherence and effectiveness of the common actions (art. 26 TEU). The HR has a duty to maintain 
close relations with the parliament, it consults and informs it on the evolution of foreign policies 
and ensures that the Parliament’s opinions are duly taken into consideration (art. 36 TEU).  

A hierarchical relationship marks the role of HR with respect to European Council and the Council, 
given their primary role in CFSP. The HR chairs the Foreign affairs Council’s meetings, convenes 
extraordinary meetings in case of emergency, implements the decision of the European council 
and the Council, and represents the Union externally (art. 27 TEU).  



 

 

The court of justice has no significant judicial powers in this area. Judicial remedies are available 
only in two situations:  

 The court may adjudicate disputes concerning the boundary between areas of Union 
competence and the CFSP. According to art. 24 and 40 of TEU the eu has jurisdiction only it 
is necessary to set the boundaries between an area that holds under common foreign 
security policy (so if they intervene under cfdp law in order to decides something whose 
legal basis is under the treaty of the functioning, the eu institutions are acting outside the 
area of CFDP so they are infringing the other rules governing the policies of eu union). The 
COJ intervene only to control the compliance with article 40 of the TEU of the institutions.  

 The court may review the legality of European decisions providing for restrictive measures 
against natural and legal persons (art 275 TFEU).  

In Rosneft, it found that the implementation of a decision providing for restrictive measures 
against natural or legal persons is in part the responsibility of the member states.  

The court held that access to judicial review of these decisions is indispensable where they impose 
restrictive measures against individuals, basing its finding on the principle of effective judicial 
protection and the european union’s founding values, such that the rule of law.  It concluded that 
it had jurisdiction to give preliminary rulings under art. 267 TFEU on the validity of an act adopted 
on the basis of CFSP provisions provided that the request for a preliminary ruling relates either to 
the monitoring of that decision’s compliance with art. 40 TEU or to reviewing the legality of 
restrictive measures against the person concerned.  

Art. 23 TEU lays down a general principle of consistency as regard the Union’s action on the 
international scene.  

The underlying general objective is to ensure that CSFP and other external actions defined in Title 
V TFEU are consistent with and respectful of common principles set out in art. 21 and 22. 

These two provisions give us the relevant rules under international law which governed the action 
of the eu union at the external level: the CFSP. Article 21 of the treaty says that the eu action at 
external level is governed by the principle of international law, in particular by some normative 
legal values which are so important under international law. Not only eu union is obliged in order 
to fulfil this task, but because EU is based on these values.  

Article 21 par. 1: “The Union's action on the international scene shall be guided by the principles 
which have inspired its own creation, development and enlargement, and which it seeks to 
advance in the wider world: democracy, the rule of law, the universality and indivisibility of 
human rights and fundamental freedoms, respect for human dignity, the principles of equality 
and solidarity, and respect for the principles of the United Nations Charter and international 
law.” 

THE MAIN GOAL IS TO ADVANCE, TO SUPPORT SOME VALUES (legal values no moral values, 
enshrined in provision of primary law).  This provision has been conceived in order to put the eu in 
the context of international law. There is a referral to the union nation charter. Union action at 
external level is based on this principle of international law.  



 

 

“The Union shall seek to develop relations and build partnerships with third countries, and 
international, regional or global organisations which share the principles referred to in the first 
subparagraph. It shall promote multilateral solutions to common problems, in particular in the 
framework of the United Nations”. 

Second reference to the united nations. The value of peace, democracy are the basic principles 
on which the Union was based.  

There is a complete coherence between international law and union law as regards the external 
relations of eu union. These are the basic principles on which the union must frame its 
intervention outside.  

In addition, Treaties requires that CFSP actions must be based on mutual solidarity among 
member states. National governments are required to support EU external and security policy 
actively and unreservedly in a spirit of loyalty and mutual solidarity” (art 24 TEU), which includes 
their diplomatic missions in third countries and in international organizations, including the united 
nation security council, where the member states are required to cooperate and exchange 
information. These clauses are evolutive in nature and as they tend to bring national policies 
together in a progressively unified framework.  

The principle of solidarity is the rationale underlying the clause of assistance (including military 
aid) to a member state that is the victim of armed aggression on its territory. In this case, the 
other member states are obliged to aid and assist that state by all means in their power, in 
accordance with art. 51 of the united nations charter. This duty however is without prejudice to 
the specific status that some member state enjoys in terms of neutrality at the international level. 

Competences and their constraints  

The Union’s competences in the CSFP area are broad. The CSFP extends to all area of foreign 
policy and all questions relating to the Union’s security”. A limit to CFSP/ CSDP stems from the 
external competences of the Union that fall within the scope of the TFEU (trade policy, 
development cooperation, association agreements).  

The common security and defence policy (CSDP) is an integral part of the CSFP and includes the 
progressive definition of a policy that may lead to the establishment of a common defence system 

Founding a common defence mechanism depends on prior agreements entered into by member 
states. To this end, the council decision 2017/2315 set up the Permanent Structured cooperation 
(PESCO) and identified 25 participating states, including Italy. Member states wishing to 
participate in the PESCO at a later change may communicate their intention to the Council and the 
High Representative.  

The governance of PESCO is entrusted to the Council and the participating states.  

The Lisbon treaty imposes obligations on member states: it is worth mentioning the capability of 
Union’s civilian and military bodies to carry out the tasks decided by the council and to 
progressively improve national military forces.  

The Lisbon reform has also strengthened the role of the European Defence Agency.  



 

 

The CSDP includes the possibility of carrying out actions beyond the territory of the Union, such as 
for peacekeeping and international security missions in accordance with the Un principles and 
NATO constraints. The necessary military forces are provided by member states (art. 42 TEU). 

The broadly defined competences in the area of CFSP/CSDP are not exclusive. The decision- 
making rules, still based on unanimity, show that a given measure of common policy is enacted 
when and if the member states decide to do so and to the extent that they deem it to be 
appropriate. 

Arguably, title V TEU designates broad areas of collective action; however, each time the member 
states intend to jointly act in one of these areas. They must adopt legally binding, unanimous 
political agreement that specifies in detail the actions they intend to undertake together.  

In this area of union action, member states are subject to certain constraints:  

 They must inform and consult with each other on any matter of general interest before 
acting at the international level.  

 They must comply with decisions adopted pursuant to art. 28/29 TFEU 
 They are expected to coordinate their respective positions in international conferences, 

allowing the HR to operate according common positions (art. 34 TFEU) 
 Member states that enjoy a permanent set in United Nations Security Council are expected 

to allow the HR to present to the Council the common position, if any, adopted by the 
Union.  

Beyond obligations stemming from CFSP instruments, one may ask whether member states enjoy 
any margin of discretion when they implement such instruments and whether, once foreign policy 
has ended, they regain their original liberty to conduct external activities. The answer depends on 
the type of obligations imposed by a specific member CFSP activity. If the CSFP measure has a 
narrow scope, the member states can maintain a certain freedom of action outside of this scope 
provided that their actions are compatible with the general obligations of mutual loyalty and 
solidarity. They are also required to abstain from actions contrary to the interests of the Union and 
to respect the actions of the Union.  

The significance of these obligations could therefore circumscribe the margins of the member 
states’ autonomy.  

  

 EU sanctions 

Sanctions are decided in accordance with art. 29 TEU when implementing security council 
resolution ex. Art 41 of the UN charter. However, sanctions often have an autonomous nature, 
meaning that they are adopted on the Union’s initiative.  

In the first case, the resolution of the UN security council is an essential element for interpretating 
the Union’s decision, even if the council can enlarge the scope of the UN regime. In the second 
case, the Union acts as an international subject whose rights and interests are deemed to be 
affected by the violation of peace and security attributed to the sanctioned body.  



 

 

At the Union level, the peculiarity of such practice lies in the fact that, for its economic and 
financial aspects, the Council’s decision in the CFSP sphere is supplemented by Union regulations 
adopted outside the CSFP, i.e within the scope of the Union’s powers governed by the TFEU.  

Sanctions must respect the right to a fair trial of the sanctioned individuals, while the rights to 
property and to free exercise of economic activity may be subject to restrictions for reasons of 
general interest.  

Such sanctions usually consist in measures addressed to third countries and individuals aimed to 
freeze capital and block payments, and to restrict their entry into the Union’s territory.  

Following the Lisbon reform, the treaties provide two specific legal bases for these measures.  

1. First, art. 75 TFEU provides the Council with the power to adopt economic measures 
against individuals but not against third countries. The material scope of this norm is 
defined in a broad sense, comprising “administrative measures with regard to capital 
movements and payments, such as the freezing of funds, financial assets or economic gains 
belonging to, or owned or held, by natural or legal person, groups or non-state entities”. 
The impact on individual rights explains why the acts in question “contain the necessary 
provisions on legal safeguards”.  

2. Art. 215 TFEU provides the Council with the power to decide on the interruption or 
reduction, in part or completely, of economic or financial relations with one or more third 
countries. This measure has a political connotation. The related competence is attributed 
to the Council alone, which decides by qualified majority after a proposal presented by HR 
and the Commission jointly. The European parliament is merely informed, admittedly 
without delay.  

The court of justice has ruled that art. 75 TFEU is not applicable in case that include sanctions 
against third countries.  

The fight against international terrorism and its financing, if is aimed at safeguarding peace and 
security among nations, falls within the scope of application of the primary law rules relating to 
the external action of the Union and withing the objectives pursued under the CSFP under the 
scope of art. 215 TFEU.  

Art. 75 TFEU is therefore applicable only in the framework of the area of freedom, security and 
justice.  

The European external service action service   

In the CSFP, the EEAS (art. 27 TEU), which assist the HR is particularly important.  

The organization and functioning of this service are defined in council decision no. 2010/ 427 EU. 
The service, which depends on an executive General secretariat based in Brussels, counts among 
its structures over one hundred delegations (originally set up by the commission) in third countries 
and international organizations.  

The provision introduced by the Lisbon Treaty in art. 23 TFEU, according to which the Union can 
adopt directives to facilitate the diplomatic and consular protection of European citizens in third 
countries, intends to enhance the Union’s diplomatic action. This responsibility could also be 



 

 

entrusted to the commission with the consent of the third state, which is necessary under 
international law.  

The treaties do not say anything about the financing of the EEAS which has correctly been charged 
to the Union’s budget: its expenses are included in the section of the budget dedicated to the 
commission. From this perspective, the European parliament could play an indirect role in the 
activity and organization of the structure.  

The EEAS enjoys functional autonomy: it is not an extension of the council secretariat, nor has it 
been placed under the commission’s mandate. Considering EEAS as a sui generis body, 
autonomous from both the commission and the council, not only ensures that this solution is 
compatible with the treaties, but also better reflects the dual function of the HR, who is at the 
same time the president of the external relations council and vice-president of the commission 
(art. 18 TEU) and is assisted by the EEAS 

In fact, the EEAS seems to respond to the need to merge the apparatus of the council and the 
commission into a single service so as to ensure the coherence of all external activities.  

The European service carries out its functions in the interests of the Union, albeit in collaboration 
with national diplomatic structures. This could contribute to the formation of a new generation of 
diplomats having a better understanding of the practical realities of European and national action. 

Example economic sanctions of eu against individual under eu law (against Russians): taken 
under art. 215 of TFEU. This article is under the TFEU: means that is covered under judicial control. 
So, every act having its legal basis under TFEU implied that there is a judicial control of the court of 
Justice. So, the eu union affecting individual rights (Russian companies and so on):  

Even though this fields, the intervention of court of justice, is conceived as being exceptional, the 
court of justice in its case law has considered this provision in a very strict way. It said that the 
exceptions according to which the eu court of justice could not intervene must be interpreted in a 
strict way.  There is also a definition of this competence very huge: article 24 paragraph 1 : “The 
Union's competence in matters of common foreign and security policy shall cover all areas of 
foreign policy and all questions relating to the Union's security, including the progressive framing 
of a common defence policy that might lead to a common defence”.  

There are some countries (such as Italy) that want to establish a common defence policy. But this 
goal has not been achieved yet.  

The court of justice stated this position: no acts can circumvent a judicial control. Otherwise, we 
will not be under the principle of rule of law.  

A case about a decision taken under the cfsp/d, decision affecting the legal position of an Italian 
judge in particular (DETACHED under the Italian government during a military operation in 
Kosovo). 

Member states of the eu union under article 42 par. 7 of TEU have an obligation of mutual defence 
in cases the member states are aggressed in their territorial integrity: “ 7. If a Member State is the 
victim of armed aggression on its territory, the other Member States shall have towards it an 
obligation of aid and assistance by all the means in their power, in accordance with Article 51 of 
the United Nations Charter. This shall not prejudice the specific character of the security and 



 

 

defence policy of certain Member States. if Ukraine at the moment of the attack was a member of 
eu, Russian attack would have justified the military intervention of the union, but if Polonia is 
involved in the attack, the union had to intervene in this case. 

CHAPTER 3: PROTECTION OF FUNDAMENTAL RIGHTS 

the treaties of the former European Community did not mention the protection of fundamental 
rights, given the functionalist nature of the common market whose creation characterized that 
phase of the European integration project.  

The court’s first ruling relating to questions of fundamental rights goes back to the late 1960’s.  

Early in the 1970s, the court of justice was ready to subject secondary law instruments to judicial 
review as regards their compatibility with fundamental rights. In so doing the court filled the gap 
by looking towards the constitutional traditions common to the member states, and international 
conventions on human rights ratified by them, as a normative standard.  

In Hauer (Judgement 44/1979) the court was confronted with the prospect of a regulation 
concerning export licence not being applied in Germany because, according to the referring court, 
this regulation infringed the fundamental right of property and the entrepreneurial freedom as 
guaranteed by German law. The court of justice sought to safeguard the primacy of Union law 
over conflicting domestic law (in this case German constitutional principles)  

The Court rejected the referring court’s perspective and ruled that fundamental rights form an 
integral part of the general principles of law (para 15 of the decision).  

In court’s reasoning, fundamental rights, assumed by interpretation as general principles of law 
shared by member states, must be respected by the institutions and the states they respectively 
apply and implement Union law.  

It is important to recall the Kadi case (judgement of 29 oct. 2009): the court first affirmed the 
constitutional nature of fundamental rights to be respected in Union’s acts, even when they 
implement a resolution of the United Nations security council (this case challenged the union law 
concerning the implementation of this resolution of the security council. As a matter fact, nobody 
would challenge this enlisting of names by the security council, because these lists are provided 
for intelligence bodies of each member states.  

Person enlisted in these acts have no means to challenge: in the first instance, the tribunal of the 
union said that there was no power to adjudicate by the union judges, arguing that this act coming 
from the security council are binding for each member state and since they are binding and since 
the union cannot challenge the validity of an act of international law that is binding. This is an 
ultimate result which it is a result which doesn’t provide any means of judicial protection for 
persons listed in this act. 

The court declared the invalidity of the union law and obliged the member states to modify the 
rules in order to guarantee some judicial protection of the individual. 

As a consequence, the Court annulled a Council regulation that failed to respect the right to be 
heard and the right to effective judicial review.  

Ever since, the protection of fundamental rights has had a two-fold character.  



 

 

1. First, it is a judicial construct, grounded in the current art. 263 TFEU, which lays down the 
power to bring an action against a Union instrument for violating the Treaties and any rule 
of law relating to their application.  

2. It is instrumental because it aims to enhance the doctrine of primacy of Union law where 
breaches of fundamental rights by the Unions institutions are at issue. 

A judicial- based system of protecting fundamental rights has emerges, one in which the European 
judge plays a leasing role in defining the situations subject to protection.  

Originally, this system was conceived in negative terms: as a system of limits imposed on public 
powers, any actions in violation of these rights are unlawful.  

The COJ recognized the right to lawyer-client (if the lawyer is independent) as part of Union law, 
arguing from principles common to member states traditions (judg.  AM&Europe Limited v 
Commission; Azko Nobel Chemicals and Akros Chemical Ltd v Commission).  

By so doing, the Court went even beyond the rights protected by the European Convention of 
Human Rights. However, the institutions do not have the task of promoting fundamental rights 
because these are merely a parameter of legality for secondary law: the task of Union institutions 
in promoting human rights is at best indirect and exceptional.  

A remarking proof is Opinion 2/94: in this case the court noted that no treaty provision confers on 
the community institutions any general power to enact rules on human rights or to conclude 
international conventions in this field”.  

Substantial changes did not stem from the Charter of fundamental rights: first because the 
Charter was not mandatory at the time, second it did not extend the Union’s competences.  

In this negative system of protection of fundamental rights we can envisage two ways of 
advancing individual rights protection:  

 Through harmonization of national legislation: the regulation n.2201/2003 concerning 
family law aims to affirm and promote the fundamental rights of individuals, especially the 
moral and material well-being of children involved in divorce cases.  

  

  

  

It is known that European court of Human rights has valued the interest of the child in the context 
of the protection of the right to family life.  

In regulation no. 2201/2003, the rules on jurisdiction in matter of parental responsibility pursue 
the best interest of the child (recital n. 12): a judge necessarily had to protect children involved in 
a divorce, the judge competent in order to adjudicate divorce case or separation cases is the judge 
of the state in which the child resides.  

Accordingly, the transfer from the normally competent court is exceptionally allowed: if there is 
another judge which is best suited in order to protect the best interest of the child who is 
involved, in that case the competence of the judge change and the competent judge is not the 



 

 

judge of the state in which the child is resident. So the legislator dictates a criterion (the cardinal 
principle is always the best interest of the child) for the application of the regulation and elevates 
it to a guiding principle. 

 Another way this regulation is designed to strengthen individual rights is its aim to 
upholding the child’s right to maintain contact with both parents, even if they are 
separated or live in different countries.  

Thus, the basic right and duty of the non-custodial parent to maintain regular and direct contact 
with the child has been enhanced, balanced against the child’s best interest. Conversely, this right 
of access pursues, at the same time, the right of the child to maintain regular relations and direct 
contacts with the parent with whom the child does not usually live.  

Prior to the Lisbon reform, an interesting scheme was followed by the institutions to affirm 
fundamental rights as principles common to the member states. The institutions both extended 
the range of protected situations and featured the fundamental rights protection by elevating the 
charter of fundamental rights to binding normative value.  

Directive n. 2003/86/EC on the right to family reunification is an illustrative example: “ measures 
concerning family reunification should be adopted in conformity with the obligation to protect the 
family and respect family life enshrined in many instruments of international law”.  

Other expressions of this practice of normative enhancement of the Charter are found also in 
directive 2006/123 of the European Parliament and of the council of 12 dec. 2006 “on services in 
the internal market” and in the package of acts on the establishment of the fundamental rights 
agency.  

In the background of this legislative practice, there is a quest to legitimize a secondary law 
instrument in terms of protecting fundamental rights, bearing in mind the margin of discretion 
accorded to member states when implementing a directive.  

In this situation, the protection of fundamental rights is shared between the Union’s legislator 
responsibility to adopt instruments consistent with these rights and the member states’ obligation 
to implement measures coherently with such protection.  

Looking at the directive on family reunification, the reference to the Charter was intended to give 
it a substantive normative role at a time the Charter lacked binding force.  

In ruling on the validity of the family reunification directive as regards the fundamental values of 
on the protection of private and family life, the Court rejected the formal argument that the 
Charter lacked binding force. It held instead that the Charter set forth a list of existing 
fundamental rights that is relevant to interpretation of the ECHR ( judg. Parliament vs. council).  

In the same case, the Court considered the right to private and family life, as set out in the charter, 
as a parameter for assessing the legitimacy of the directive. The court endorsed the perspective 
outlined by Advocate General Tizzano. He argued that in a judgement on the nature and scope of a 
fundamental right, the relevant statements of the charter cannot be ignored; and that the Charter 
is a substantive point of reference for all those involved in the community context.  



 

 

The provision of the Charter assumed a normative content with respect both to the constitutional 
traditions common to the member states and to the international on the protection of human 
rights to which the member states were party.  

The consequences were significant: where the normative contents of the Charter do not coincide 
with the ECHR and the relating jurisprudence of the Strasbourg Court, coordination should take 
place by applying the criterion of the most extensive protection.  

So what is the Court’s view: the right to respect for private and family life, recognized by art. 7 of 
the Charter, should already be read in conjuction with the provisions on “the rights of the child” in 
art. 24 of the Charter, and that, in an evolving perspective, respect for family life is strengthened 
according to the best interest of the child.  

The court however ruled out that art. 4 of the Directive infringed the fundamental rights of minors 
over the age of 12, in as much as that provision allows member states to deny family reunification 
when the conditions for integration in the requested state provided under national rules are not 
met.  The court specified that member states’ discretion is not absolute: national authorities must 
take into account the best interests of the child, with a view to a correct balancing of the interests 
at stake provided by art. 5 of the directive.  

As a result, while preserving member states’ discretionary sphere, the Directive expanded 
individual rights at a supranational level by establishing a right to reunite families in relation to the 
interests of the child, the nature and solidity of family ties, the duration of residence in the 
member state concerned, as well as the existence of family, cultural or social ties with the country 
of origin.  

It follows that member states are bound to implement directives in coherence with fundamental 
rights. The case law values the role of national laws and pushes them to be in line with respect for 
fundamental rights ( ex. Judgement 5/88 Wachauf).  

Finally, according to the Court, member states may rely on fundamental rights as justification for 
restrictions on, or derogations to, free circulations of persons.  

Illustrative is the Omega case in which the German authorities prohibited laser games due to the 
simulation of murder and the trivialisation of violence, which it found to be contrary to the 
objective of protecting human dignity. The Court defined human dignity as a general principle of 
Union law, even if in that case there was no shared understanding of this concept among all 
member states.  

The Lisbon reform  

The Union formally recognizes the rights, freedom and principles set out in the Charter of 
fundamental rights of the European Union, which shall have the same legal values of the Treaties ( 
art. 6TEU). Thus, fundamental rights were already part of the legal heritage of the Union’s 
universal values. 

The Charter contemplates 50 fundamental rights and freedoms, divided into 6 main categories or 
titles:  

 Human dignity (including the right to life) 



 

 

 Freedoms 
 Equality 
 Solidarity 
 Citizens’ rights  
 Justice  

Such rights and principles are inspired by the need for a high level of protection, and any 
limitations to the same must be provided for by law, respect their essential content and be 
proportionate.  

The charter distinguishes between rights and principles. It is often argued that the latter are quite 
vague per se so that the court may not enforce them.  

Union rights and freedoms represent the common legal heritage that protects citizens and, more 
generally, individuals vis a vis the institutions and member states, although as regards the latter 
“only when they are implementing Union law” (art. 51 of the Charter). The charter, therefore, 
does not enlarge the Union’s competences. yet within the limits of its application, it prevails over 
conflicting domestic law.  

A formal catalogue of rights is important not only for its constitutional implications, but also 
because the protection of fundamental rights have shifted from a judiciary to a normative level of 
primary law, pursuant to a list. This is more precise than a system based on precedent and stare 
decisis .  

Since the Lisbon treaty, therefore, the Charter has become legally binding and the interpreter 
must directly refer to it when reconstructing the content and scope of individual rights.  

For ex. The court, in the Max-Planck case, held for the first time that, in the context of a dispute 
with an employer, the employee may invoke their rights, qualified as mandatory and 
unconditional, to take a period of paid annual leave as guaranteed by art. 31 of the Charter 
irrespective of the public or private nature of the employer.  

Although the Charter is the main legal basis on which the COJ ensures the respect of human rights, 
art. 6 TFEU mentions two other legal sources:  

 The ECHR, which is a special source of inspiration according to settled case law 
 And the constitutional traditions common to the member states that constitute general 

principles of the Union’s law (art. 6 TEU). 

These three sources overlap, and their simultaneous applications needs to be arranged by 
interpretation.  

As a result, when construing a fundamental right at judiciary level, the interpreter may relay not 
only on the Charter, but also on international treaties regarding the protection of human rights 
and the constitutional tradition common to the member states.  

Art. 6 of TEU marks an element of continuity where it establishes that fundamental rights, as 
guaranteed by ECHR and resulting from the constitutional traditions common to the member 
states, form part of the law of the Union as general principles.  



 

 

 As far as the relationship with the ECHR is concerned, the Union is currently not a contracting 
party to it, even though the fundamental rights recognized by the ECHR are integrated into Union 
law as general principles and are a special source of inspiration ( as the COJ has often held).  

Art. 53 of the charter requires that the rights contained therein be considered as corresponding to 
those guaranteed by the ECHR, and that they be given the same meaning and scope as in the 
ECHR.  This convention in not formally incorporated into Union law. Therefore, Union law does not 
govern the relationship between ECHR and the legal systems of the member states, nor does it 
determine how a national court should resolve a conflict between the rights guaranteed by that 
convention and a rule of national law.  

The Charter’s relationship with the traditions common to the member states is governed by the 
general rule of consistent interpretation, i.e the rights of the Charter must be interpreted in 
accordance with those traditions 8 art. 52 Charter).  

However, in the event of a conflict that cannot be resolved by interpretation, the higher level of 
protection does not necessarily prevail. This is the case when the Union has defined a certain 
common level of protection of rights: in Melloni the court held that the harmonization “ of the 
conditions of execution of a European arrest warrant in the event of a conviction rendered  in 
absentia” does not allow national authorities to rely on art. 53 of the charter because this would 
call into question the primacy of union law as well as the uniformity of the standard of protection 
of fundamental rights as defined at the common level.  

The intergovernmental conference and the European council of 18 oct. 2007 decided that the 
Charter should be proclaimed anew by the presidents of the European parliament, the council and 
the commission. The charter was published on the official journal of the Union together with the 
“Explanations”.  

The rights, freedoms and principles of the Charter should be interpreted in accordance with the 
general provisions of title VII governing its interpretation and application. Under art. 6 TEU, due 
account must also be taken of the explanations, which indicate the sources of the Charters’ 
provisions. 

The impact of the Charter could be limited with respect to states that benefit from Protocol n. 30 ( 
on the application of the Charter to Poland and in the past also to UK): this protocol provides rules 
sometimes inaccurately defined as an “opt-out”. Also the Czech republic benefits from a similar 
protocol.  By virtue of this protocol, the charter may not be invoked in courts: it is not justiciable 
before the COJ and the Polish national courts, which cannot find that the law, regulations,,etc are 
inconsistent with the fundamental rights . freedoms and principles that it reaffirms (art. 1 of the 
protocol).  

In Poland and in Czech Republic, the corresponding individual rights are in principle devoid of 
judicial protection unless an ad hoc internal norm has implemented them.  

Poland attached a unilateral Declaration (no 60) to the TEU stating that the Charter does not affect 
the right of member states to legislate in certain sensitive areas, including family law, public 
morality, the protection of human dignity and respect for physical and moral integrity.  

EU accession to the ECHR  



 

 

Pursuant to art. 6 TEU, the Union shall accede to the ECHR and fundamental freedoms. 

The treaty of Lisbon mandates the institutions to join the ECHR.  

The formula “shall accede” is arguably a qualified obligation of means rather than a genuine 
obligation of result: the finalization of the Union’s accession needs several conditions to be met.  

The accession requires an agreement with the Council of Europe and its 47 parties (20 not being 
Union member states) aimed at defining a set of conditions which must be negotiated 
beforehand.  

Then the accession agreement is subject on one hand to a revision of the ECHR and, on the other, 
to specific conditions laid down in art. 6 TEU as well as in protocol n. 8 annexed to the treaties.  

The Union’s accession requires an agreement, pursuant to protocol no. 8, that must fulfil several 
conditions: 

 It must distinguish the responsibilities of the Union at the international level from those of 
the individual member states  

 Determine the conditions of participation of the Union in the supervisory bodies of the 
ECHR  

 Guarantee the positions of the member states arising from the derogation pursuant to art. 
15 ECHR and reservations made by them 

 Prevent the European court of Human rights from issuing pronouncements on questions 
concerning the interpretation and application of the treaties and secondary legislation  

 Not prejudice the exclusive competence of the COJ 
 Preserve the autonomy of the Union’s legal system  

When the accession is finalized, the European court of human rights could exercise direct external 
control over the Union’s compliance with its obligations under the ECHR.  

Art. 218 TFEU adds that the agreement on the accession of the Union to the ECHR will be 
concluded by the Council unanimously, after obtaining the consent of the European Parliament.  

From the point of view of Union law, accession is an international agreement concluded by the 
Union alone, although the decision on the conclusion of such agreement shall enter into force 
after approval by the member states in accordance with their respective constitutional 
requirements.  

This requirement, added during the negotiations of the Lisbon treaty, implies that national 
parliaments intervene twice (because they are already parties of the ECHR, and accession has 
already required amendments to the convention, which were also subject to national ratification).   

CHAPTER 4: ENHANCED COOPERATION  

The system of enhanced cooperation was established by the treaty of Amsterdam as a remedy of 
last resort, when there is no possibility of applying a certain measure to all member states.  

The provisions on enhanced cooperation were used for the first time in a regulation on divorce 
and legal separation, in civil cooperation matters. 



 

 

The mechanism of enhanced cooperation has been scarcely used mainly because of the 
Commission distrust and fear, which has a political-economic nature, that companies from 
countries not participating in a given form of enhanced cooperation (i.e non generalised measure 
of minimum taxation) may legitimately enjoy a competitive advantage in the single market.  

Even if the legislative act is not applicable to all 27 member states, enhanced cooperation is 
coherent with the European integration process, since it is intended to further the Union’s 
objectives, protect its interests and reinforce the process of integration (art. 20 TEU).  

The conditions for resorting to enhanced cooperation 

Basi rules and specific provisions are found in art. 20 TEU and art. 326 ff of TFEU.  

The council may authorize enhanced cooperation only as regards non-exclusive competences 
(shared and complementary competences).  

The council grants authorization by virtue of an ad hoc decision (art. 20 TEU) on a proposal from 
the commission and after obtaining the consent of the parliament. The commission thus plays the 
role of the mediator between the states whishing to proceed with cooperation and the Union’s 
general interests.  

Enhanced cooperation is permitted only when the council establishes that the same objectives 
cannot be achieved within a reasonable period by the Union as a whole.  

The most important condition to be met is that this tool for differentiating the application of the 
law should be a last resort.  

As regards the scope ratione materiae, the enhanced cooperation instrument is possible not only 
for a single legislative act, but also for a complex set of measures (i.e also to the Schengen area 
under certain conditions). Moreover, the instrument of enhanced cooperation can be particularly 
useful in the context of Union’s competences that must be exercised unanimously within the 
Council. It is precisely the areas subject to unanimity that may lead the council to resort to 
enhanced cooperation, provided that other prerequisites are met.  

The enhanced cooperation procedure is defined by art. 329 TFEU. It is based on the proposal on a 
prior request of the states concerned. The approval of the European parliament and the decision 
of the council by qualified majority finalizes the procedure.   

The numerical condition for launching the procedure is set in the participation of at least 9 
member states. Once established, any form of cooperation must be open to the participation of 
states that were originally excluded from it, provided that:  

 They submit an application to the commission 
 Meet the conditions for entry 
 Comply with the secondary law already adopted within the framework of a given enhanced 

cooperation  

The commission is entrusted with the task of verifying, if necessary, these conditions. Instruments 
adopted in the framework of enhanced cooperation bind only the participating member states. 



 

 

A set of limits has been provided: acts adopted under enhanced cooperation must respect the 
acquis and particularly the internal market law. In addition, they may not constitute a barrier to 
trade or a source of discrimination between member states or distort competition (art. 326 TFEU). 
As regards CSFP matters, Council decisions to proceed with enhanced cooperation in this area are 
taken by unanimity (art. 329 TFEU). Further specific provisions on enhanced cooperation are laid 
down in the TFEU regarding police cooperation (art. 87) and judicial cooperation in criminal 
matters (art. 82). 

Part III 

Chapter 1 

At first, the Treaties created only four institutions (the Assembly, the Council, the Commission and 
the Court of Justice), while the European Central bank, the Court of Auditors and the European 
Council were added at a later stage.  

The Lisbon reform has introduced many innovations in the functioning of the institutions and 
improved their decision-making mechanisms, as sought by the Laeken Declaration (2001) which 
posed this objective pointing to the problems raised by the enlargement policy. Currently, the 
Union has a system articulated in seven institutions called upon to promote the values, objectives 
and interests of the Union, its citizens and member states, as well as to ensure the consistency, 
effectiveness and continuity of its policies and actions (Article 13 TEU). The institutions are subject 
to the principle of conferral, for each institution or body may act “within the limits of the powers 
conferred on it” (Article 13) 

Primary law lays down general rules on the functioning of the main institutions, these rules are 
supplemented by detailed provisions in the TFEU. The Treaties have established a system 
allocating powers among the different institutions, each playing a specific role in the institutional 
structure and in the accomplishment of the tasks entrusted to them. The Court, whose basic task 
under the Treaties is to ensure that the law is observed, must guarantee the preservation of the 
institutional balance and, consequently, also the respect for the prerogatives of the Parliament. 
The distribution of powers between the institutions requires that their corresponding activities 
comply with the principle of mutual and sincere cooperation (article 13 TEU). Similarly, the 
principle of institutional balance requires Parliament to be re-consulted if an instrument adopted 
by the Council differs substantially from the text on which the former has delivered its opinion. If, 
on the contrary, the Council has changed the content of a legislative instrument without affecting 
the intrinsic tenor of the provisions on which the Parliament had an opportunity to express its 
opinion and had expressed its positive view on the same, these changes are not deemed to amend 
the essence of the legislative measure and there is no need to consult the Parliament again.  

Chapter 2 

Leaving aside the CFSP and CSDP fields, which are based, in analogy with the functioning of 
international institutions, upon intergovernmental bodies and vote unanimously or by consensus, 
the Union’s legal order is based on an institutional system that is quite different from any other 
international organization. At a political level, it continues to be anchored on two supranational 
institutions and on two intergovernmental institutions, the latter recognized as a institutions 
starting with the Lisbon Treaty.  



 

 

In the wake of the classic supranational method of governance built in the 1950s by the Treaties of 
Rome, subsequent reforms have progressively enhanced the role of the European Parliament 
while also safeguarding the Commission’s mandate. The consolidation of the Parliament’s position 
stems also from the case law of the Court of Justice. In Roquette Frères, it held that the 
intervention of the Parliament in the legislative process represents an essential factor in the name 
of the institutional balance. After the Lisbon Treaty, the division of powers between the 
Parliament and the Council has become even more balanced through the extension of the 
ordinary legislative procedure, increasing the Parliament’s decision-making powers. It now 
exercises, jointly with the Council, legislative and budgetary functions. (Article 14 and 16 TFEU). As 
regards the budgetary rules the Parliament is no longer subordinated to the Council. 

 National governments are democratically accountable either to their national Parliaments or their 
citizens (Article 10 TEU). Indeed, in relation to the immunities enjoyed by Members of the 
European Parliament, in the Oriol Junqueras Vies case, the Court of Justice highlighted that article 
10 TEU provides that the functioning of the Union is to be founded on the principle of 
representative democracy, which gives concrete form to the value of democracy referred to in 
Article 2 TEU. European political parties contribute to democratic principle by forming European 
political awareness and expressing the will of the citizens of the Union. A 2004 instrument was 
repealed by the Regulation no 1141/2014, which has a dual purpose: first, to strengthen and 
consolidate the formation of genuinely transnational European parties, and second, to promote 
organizational convergence. That Regulation defines the procedure that a political alliance must 
follow to obtain recognition as a European political party. Construed as alliances between political 
groups enjoying a certain level of representation at a national level, European political parties 
must respect the normative values set forth in Article 2 TEU, even though they may oppose the 
process of European integration. The result of these reforms is an articulated system that 
combines different models of democracy based on the principles of equality, representation, 
participation, good governance and transparency.  It is worth noting the role of national 
parliaments as controllers of their respective governments acting in the Council, a democracy 
doctrine highlighted by the German Constitutional Tribunal. Indeed, national parliaments may be 
considered to be contributors to the proper functioning of the institutions and to the democratic 
legitimacy of the system (Article 12 TEU). The European Parliament is endowed with direct 
democratic legitimacy. It should be noted that the European Parliament and the Commission 
appear to be more closely linked than before. This is to ensure a situation of political affinity 
between the parliamentary majority, on the one hand, and the Presidency of the Commission and 
the Commissioners, on the other. Unsurprisingly, the European Parliament has constantly sought 
to establish a privileged relationship with the Commission, as reflected in the inter-institutional 
agreements usually signed at the beginning of each legislature.  

The Lisbon reform consolidated the importance of governments in the decision-making process by 
elevating the European Council to the status of an institution. Several factors have contributed to 
the enhancing the role of the European Council; firstly there has been a multiplication of informal 
summits at the level of Heads of State and Government, including the summits restricted to the 19 
Eurozone countries when the agenda concerns economic and financial matters. The codification in 
the Fiscal Compact of the practice of Euro Summits limited to the Heads of State and Government 
of the Eurozone is proof of this. These Euro summits show the leading role that the heads of state 
and government have assumed in managing the response o the financial and economic crisis. 



 

 

Secondly, frequent restricted meetings prior to the European Council summits have taken place, 
not least to agree on the respective positions of states. Thirdly, it is worth noting the affirmation, 
vigorously upheld before the European Parliament in the second semester of 2009 by the then 
Council President Mr. Sarkozy, that major political initiatives fall within the exclusive competence 
of the head of states and government, since they alone enjoy necessary democratic legitimacy in 
this regard. 

One may feel that an intergovernmental mechanism tends to overlap with the supranational 
decision-making process on which the Treaties are founded- a mechanism in which the more solid 
and authoritative national governments in political and economic terms have a greater impact on 
the legislative activity of the Union. Conversely, if a government is in a difficult situation, its power 
to influence the will of the Heads of State and Government is reduced, giving rise to the erosion of 
national sovereignty in favour of stronger states. 

Chapter 4 

The european parliament sits in Strasbourg, although certain sessions and committee meetings 
take place in Brussels. Its activity is ruled by primary law and the Statue for members of the 
European parliament; this statue lays down the regulations and the general conditions governing 
the performance of the duties of MEPS. (Article 223 TFEU) MEPs usually are members of a political 
European party and so they often join one of the European political groups. A political group must 
comprise a minimum number of 25 members elected in at least one-quarter of member states. 
According to article 14 TEU, the Parliament is formed by “representatives of the Union’s citizens”; 
and it decides by majority voting. It is important to understand the concept of union citizenship 
that confers several public rights:  

- The right to move and reside in other member states 
- The right to vote and to stand in elections to the European parliament and in municipal 

elections in the member state of residence 
- The right to diplomatic and consular protection in third countries where there is no 

national consular authority of the person concerned  
- The right to petition the parliament and to appeal to the European ombudsman  

So, the European citizens are those natural persons who possess the nationality of the member 
states and of course the determination of national citizenship remains within the member states’ 
power. 

From 1979, according to article 14 TEU, the European parliament elections have take place in 
every five years by direct, free and secret universal suffrage. Decision 2002/772 has defined the 
common principles to which member states must adhere in organizing European elections: 

- A proportional voting system  
- No double electoral mandate, whether European or national 
- Voting system based on lists with preferences 
- Electoral districts, without prejudice to the proportional character of the vote 
- The dates for holding the elections and counting of votes is determined by common rules 

The number of parliament members was set at 751 (750+ the president), but by a 2018 decision 
after the exit of the UK the total number is now 705 (704+ the president). The term lasts 5 years 



 

 

and the distribution of seats among the states is based on the principle of degressive 
proportionality, that means that the parliament members elected in the large countries are 
proportionally fewer than those of the small countries. Primary law sets a minimum of 6 
parliamentarians and a maximum of 96 per state. The parliament itself appoints its president, who 
is assisted by 14 vice-presidents (2 year and a half year term). 

The main power of the parliament lies in its law-making function according to which it may 
propose new legislation to the commission. The parliament is also involved in the approval of the 
Union’s expenditure and the union’s annual budget. According to article 234 TFEU, its power of 
control is exercised through motion of censure which, if approved with an absolute majority of 
members , entails the collective resignation of the entire college of commissioners. Political 
control often depends on the information that the parliament receives from the Commission’s 
annual general report and the high representative on CFSP matters. Other important instruments 
are the questions and the hearings, but also the petitions to the parliament that any citizen of the 
union can present. In plenary session the parliament elects the European Ombudsman (art. 228 
TFEU) who is an independent and authoritative person to whom any citizen may turn to complain 
about cases of maladministration of the institutions, except for the Court of justice. He does not 
enjoy any sanctioning powers and must comply with the duty of diligence, care and prudence. He 
can be removed from his duties only by the Court of Justice, if he no longer fulfils the 
requirements for appointment of in the event of breach of duties.  

Chapter 5 

The institution of the European council is ruled by article 15 TEU, which established that it is 
composed of the Heads of State or Governments of the member states (the choice is of each 
member state), while the High representative for foreign affairs and security policy “shall take part 
in its work”. The president is elected by the European council for a term of two years and six 
months, renewable once, and he presides over and prepares the meetings, he provides external 
representation of the union and his office in incompatible with national mandate. The European 
council decides by consensus and only in certain circumstances it vote by qualified majority, and it 
meets twice every six months according to the general rule.  

The council voices the national governments’ will. It is composed of representative ministers of 
the member states, who are empowered to commit the governments of their states and exercise 
the right to vote on their behalf. It contributes to the exercise of legislative and budgetary powers, 
as well as to carrying out policymaking. It meets in multiple configurations according to a list the 
European Council adopts by qualified majority (Article 236 TFEU) The General affairs council and 
foreign affairs council are non-variable configurations, as they are expressly provided by the 
Treaties. Meetings are chaired on a six monthly basis by each member state, the only exception is 
the foreign affairs council which is chaired by the high representative and is composed of ministers 
of foreign affairs of the member states.  

Functions: 

- The presidency is held by groups of 3 member states for 18 months  
- Each country hold the chair for six months, with the other two member states assisting on 

the basis of a common schedule  



 

 

- The general affairs council ensures the coherence and continuity of the  general secretariat 
of the council and makes appropriate arrangements in this regard 

- The council adopts implementing and supplementing provisions of the European council 
decisions 

The council is assisted by a Committee of Permanent Representatives that is divided into two 
formations: 

- COREPEER 1, which is composed of Deputy Permanent representatives of the member 
states. It covers mostly internal market matters. 

- COREPER 2, which is composed of Permanent representatives and it deals with most 
sensitive matters and namely with institutional affairs, including the budget, economy and 
finance, area of freedom, security and justice and it also prepares the General Affairs 
Council.  

The whole body is responsible for preparing the work of the Council and for carrying out the 
mandates conferred on it by the Council and taking procedural decisions in the cases provided 
for in the Council’s rules of procedure. All items of the Council agenda must be examined in 
advance by COREPER that intervenes particularly when the Working Group cannot reach an 
agreement. Obviously the Council cannot delegate its decision-making powers to the 
COREPER, although it can either instruct it to continue examining a dossier in the light of the 
guidelines it has prepared or ask COREPER to report on certain matters at a later time.  

The Standing Committee for operational cooperation on internal security, set forth by article 
71 TFEU, facilitates on a technical level the coordination of the competent authorities of the 
member states in internal security matters.  

The Economic and Financial Committee promotes the coordination of member states’ policies 
to the extent necessary for the functioning of the internal market (Article 134 TFEU).  

The COPS deals with international situations by contributing to the definition of CFSP policies 
and playing an essential role in crisis management. It is assisted by a Military Committee 
composed of the Chiefs of Staff of the member states and is responsible for providing opinions 
on military matters.  

As a matter of principle, the Council operates by qualified majority (QM), following the Lisbon 
reform the institutional system has extended QM voting in the Council and reduced the 
matters requiring unanimous decisions. The computation of the QM, since 2017, is founded on 
the double majority criterion based on the number of states and the population of the Union 
(demographic element). Today, the double majority is achieved when the measure receives 
the approval of 55% of the member of the Council, with a minimum of 15 states representing 
65% of the population of the Union. These two conditions are cumulative. The blocking 
minority is 35% plus one inhabitant of the population, but any blocking minority must include 
at least four members of the Council.  

Until 2017 if a number of members of the Council close to, but not reaching, the threshold of a 
blocking minority manifested their intention to oppose the adoption of an act by qualified 
majority, the so-called Ioannina plus compromise would apply. In practice, some states may 
request that discussions continue for a reasonable period but without prejudice to the time 



 

 

limits imposed by the ordinary legislative procedure. This mechanism has become permanent 
with two conditions corresponding to at least 55% of the population or at least 55% of the 
number of member states required to constitute a blocking minority.  

In the treaties, the reverse qualified majority voting is set out only for delegated acts. (Article 
290 TFEU). It has been introduced by an act of secondary legislation, for the exercise of the 
powers of states to conduct oversight, through the examination committee of implementing 
acts adopted by the Commission. (Article 291 TFEU). This vote facilitates the adoption of the 
act proposed by the Commission, whose approval becomes almost automatic. Indeed, with the 
reverse qualified majority, the measure proposed by the Commission is approved if the Council 
or the examination committee do not reject it by qualified majority.  

 Chapter 6 

The Commission is a collegial body, composed of independent individuals and whose decisions 
are taken by the majority of the Commissioners. It remains in office for 5 years (in line with the 
Parliament). The president of the Commission is elected by the absolute majority of the 
European parliament on a proposal made by the European Council through a qualified majority 
voting.  The Commission is composed of one representative from each member state, chosen 
based on their competences; during their mandate they must not receive or accept 
instructions from national governments, nor form other institutions or bodies. Along with the 
consent of the President of the Commission, the Council adopts a list of candidates in 
accordance with the indications of national governments. Finally, the Commission is appointed 
by the European Council acting by qualified majority, except for the High Representative for 
foreign policy affairs who is selected and appointed independently by the European Council.  

Starting with the 2014-2019 legislature, the number of Commissioners was supposed to 
decrease to two thirds of the number of member states, based on a system of equal rotation 
and on the different demographic and geographical sizes of the member states. However, 
following the negative outcome of the Irish referendum on the Lisbon Treaty, the European 
Council unanimously decided to maintain a college composed of a number of Commissioners 
corresponding to the number of member states.  

One of the Vice-Presidents of the Commission is the High Representative of the Union for 
foreign affairs and security policy, who also presides over the Foreign Affairs council. 

Article 17 TEU defines the functions and powers attributed to the Commission for carrying out 
its role of promoting the general interest of the Union and taking initiatives to this end. It 
enjoys an almost exclusive power to propose legislation; it monitors the application of the 
Treaties and secondary legislation under the supervision of the Court of Justice; it implements 
the budget and manages programs; it exercises coordinating executive and management 
functions; it ensures the external representation of the Union, together with the HR and the 
president of the European council; it initiates the union’s annual and multiannual 
programming process with a view to reaching an inter-institutional agreement.  

Chapter 7 

The European Court of Justice is an independent institution, divided into two bodies: the Court 
of Justice and the General Court. They both provide judicial remedies so as to offer effective 



 

 

legal protection in matters governed by Union Law. So, they have exclusive jurisdiction, as 
demonstrated by the prohibition on member states settling their disputes outside the judicial 
system of the Union.  

Article 344 TFEU prohibits member states from referring matters falling under the Union’s 
areas of competence to the Arbitral Tribunal provided for by the United Nations Convention on 
the Law of the Sea. That provision is intended to prevent an external court from ruling on the 
interpretation and application of the acquis, and ultimately from undermining the autonomy 
of union law. 

The Court is composed of one judge per member state and is assisted by eleven advocates 
general: Italy and the other largest countries have an Advocate General on a permanent basis, 
while all the other member states have one Advocate General on a rotating basis. The task of 
an Advocate General is to present publicly, with absolute impartiality and complete 
independence, reasoned conclusions when their intervention is requested. Judges and 
Advocate General are appointed by common agreement of the member states (after the 
consult with “255 Committee”) and they must be persons whose independence is beyond 
doubt and who satisfy the conditions required for appointment in their respective countries to 
the highest judicial offices, or who are juriconsults of recognized competence. The designation 
of the 255 Committee is strictly intergovernmental: the Council adopts a decision appointing 
its members, chosen from former members of the Court of Justice and the General Court, 
members of national supreme courts and lawyers of recognized competence. The Court has 
exclusive power to adjudicate of infringement proceedings brought by the Commission against 
a member state, including those for failure to comply with judgments that have previously 
established infringements. The court has exclusive jurisdiction over both references for 
preliminary rulings made by national courts and requests for opinions on the compatibility 
with the Treaties as regard a draft international agreement which the Union intends to 
conclude with third parties. Lastly, the Court is empowered to adjudicate actions for invalidity 
of acts, as well as for failure to act, brought by a state against the European parliament and the 
Council. As regards actions brought by member states against the Commission, the European 
Council and the Central Bank, the Statute of the Court of Justice sets out that in these cases 
the jurisdiction belongs in the first instance to the General Court. The Court of Justice also acts 
as an appeal court to hear cases, on points of law only, from the General Court.  

The General Court was incorporated into the judicial system of the Union by the Treaty of 
Maastricht after having been set up by a Council decision of 1988 with the twofold aim of 
lightening the Court’s workload and hearing evidence more effectively to certain disputes. The 
General Court is composed of at least one judge per member state; a recent reform has fixed 
the total number at 54 judges, it sits in 8 chambers of three or five judges. Unlike the Court, 
Advocates General do not intervene in proceedings before the General Court except in specific 
cases although the practice in this respect is quite limited.  

Chapter 8 

The European central bank is an independent institution headquartered in Frankfurt which is 
meant to pursue the monetary objectives as set out in the Treaties through the independent 
exercise of the specific powers that primary law confers on that system. Union Law prohibits 



 

 

the bank and its members from accepting instructions from Union institutions, bodies, offices 
and national governments. According to Article 282 TFEU the central bank enjoys legal 
personality and is responsible for exercising monetary policy functions relating to the euro. 

The composition and the functioning of the Central bank is set out in the treaties and in 
protocol no 4. The bank is divided into several bodies: 

- The Executive board is the unique permanent body, composed of six members: a 
president, a vice-president and four other members with a non renewable term of 8 years. 
The European Council appoints the Board by qualified majority upon recommendation of 
the Council and after consultation with Parliament and the Governing Council of the 
Central bank. The members of this board are chosen from among persons of recognized 
standing and professional experience in the monetary or banking sector. The Executive 
Board is responsible for the day-to-day management of the Bank and the implementation 
of the monetary policy guidelines decided by the Governing Council. 

- The Governing Council formulates the monetary policy of the Eurozone and makes decision 
relating to the key interest rates applicable to the central bank’s loans to commercial banks 
and the supply of reserves of the ESCB. It also sets the necessary guidelines for 
implementing monetary policy. It is composed of the members of the Executive Board and 
the governors of the nineteen national central banks of the Euro Area. The members have 
one vote each and decision are taken by a simple majority.  

- The Supervisory board was created in accordance with the supervisory tasks conferred on 
the Bank in order to guarantee the separation between its supervisory functions and 
monetary policy functions, to avoid conflicts between these functions and to guarantee 
that each power is exercised pursuant to the objectives set by the acquis.  

- All this bodies are supported by the General Council, which includes the President and 
Vice-president of the Bank and the central bank governors of all member states. It is a 
consultative body. 

The bank pursues the objectives of maintaining both price stability and the stability of the financial 
and banking system. The monetary institution is also required to support the general economic 
policies of the Union with a view to contributing to the achievement of the objectives of the Union 
itself. The Bank operates in close cooperation with the central banks of the European countries, 
together forming the European System of Central Banks (ESCB). Monetary cooperation also 
includes the central banks of the Eurozone. So, the Central bank: adopts normative acts, provide 
mandatory but non- binding opinions as regards proposal for legislative acts that fall within its 
competence, sets the reference interest rates for Eurozone and controls the monetary supply, 
buys or sells currencies when the need arises to keep exchange rates in balance, ensures that 
financial institution and markets are properly supervised and that payment systems function 
properly, authorizes the central banks of the euro area countries to issue euro banknotes, 
monitors price trends by assessing the resulting risk to price stability in the euro area and 
exercises additional powers regarding the prudential supervision of credit institutions and the 
stability of the financial system. Notwithstanding its independence, primary law does not exclude 
that the Bank may enter into relations with political institutions: it is required to submit an annual 
report of the activities of the ESCB and monetary policy to the Parliament.  



 

 

The Court of Auditors is one of the institutions tasked with auditing the Union’s accounts; it is 
composed of a number of members equal to that of the member states. The judges are appointed 
by an act of the council adopted by qualified majority after consulting the Parliament. The Court of 
Auditors may not seek or accept instructions from national governments or from any other body 
since their independence “must be beyond doubt”, their mandate lasts for a renewable term of 6 
years and the Court appoints its president from among its members and he remains In office for 3 
renewable years. The Court of Auditors certifies the reliability of the accounts covering revenues 
and expenditures of the Union and oversees the financial management of European bodies. It 
provides the Parliament and the council with a statement of assurance on the accounts, as well as 
an annual report at the end of each financial year. The European parliament, acting on a 
recommendation from the Council, examines the Court’s annual report and decides on the 
discharge to be given to the Commission in respect of the budget’s implementation.  The Court is 
also entrusted with auditing the accounts of the Union, its institutions, bodies, offices, and 
agencies. In addition, it issues opinions on its own initiative or at the request of other institutions; 
there are two cases in which such a request is mandatory: when adopting financial regulations 
concerning the budget and the auditing of accounts and as regards measures for the prevention 
and repression of fraud affecting the Union’s financial interests.  

Part IV- Sources of Law 

Chapter 1 

The acquis is the term used to describe the corpus iuris of the Union, that is the set of its sources 
of law from Treaties to opinions, legislative acts and other soft law instruments. The scope of the 
acquis roughly covers that of the member states’ territory and there is no final deadline for 
applying the acquis. The specifity of CFSP/CSDP instruments does not permit their reductio ad 
unum with the acquis. 

The acquis has progressively evolved into a plurality of hierarchical levels: the superior norm is the 
parameter of validity of the subordinate one. Elements of hierarchy are set forth in the Treaties: 
the violation of the Treaties constitutes a ground for annulling the conflicting act adopted by the 
institutions. In addition, international treaties bind the union institutions and take precedence 
over secondary law and legislative instruments limit the validity of delegated acts. Case law has 
construed several degrees of hierarchy in the system: the Court of Justice has held that certain 
foundational rules are mandatory and so it places them at the top of the system.  

The Treaties and their protocols constitute the Union’s primary law which bears no formal 
constitutional implications, unlike the draft Constitutional treaty, because of the corresponding 
terminology and symbols have been removed. The Lisbon Treaty has recognized the legal 
personality of the Union and has eliminated the former division of its actions into pillars. Primary 
law is divided into two main Treaties: TEU and TFEU. These Treaties are, in the view of the Court of 
Justice, the highest point, the apex of the Union’s legal system the “constitutional charter of a 
Community based on the rule of law”. They can be amended only by ordinary and simplified 
revision procedures. Anchored by the Court in article 263 TFEU, the general principles of law are 
traditionally a judicial construct. The Court has constantly held that the principle of legal certainty, 
which is a fundamental principle of Union law, requires that Union rules be clear and precise so 



 

 

that individuals may unequivocally ascertain their rights and obligations and may take steps 
accordingly.  

Since the Lisbon Reform, the Charter of Fundamental rights has “the same legal value as the 
Treaties”. In Opinion 1/91, the Court ruled that not even the Treaty revision procedure may 
undermine the system of judicial guarantees of the Union, nor its fundamental principles. In other 
words, member states encounter an insurmountable limit in revising the Treaties. The existence of 
primary norms providing individual guarantees that are mandatory and may not be modified, only 
eventually only in a more protective sense. Together with fundamental rights, the Union is based 
on a common system of values: human dignity, freedom, democracy, equality, the rule of law, 
human rights, and the rights of minorities.  

As regards the scale of the sources of law in the Union framework, there is also an intermediate 
category between primary law and legislative acts. It concerns cases in which the Treaties allow 
secondary legislation to modify or integrate primary law, this repeals the requirement for 
unanimity in the Council, even in the absence of national ratification of these decisions. There are 
also acts formally adopted by the institutions that seek to amend primary law through special 
mechanisms of law-making; article 126 TFEU permits amendment of the Protocol on excessive 
government deficits without requiring the approval of member states pursuant to their national 
constitutional mechanism.  

International agreements become part of the Union’s legal order as soon as they enter into force; 
however they cannot be relied upon against their addresses until their publication in the Official 
Journal of the Union. Rules adopted by the bodies set up by such agreements, when these bodies 
exercise regulatory powers conferred on them, are also an integral part of the Union’s legal order. 
International agreements are situated between primary and secondary law and are binding upon 
the institutions and they take precedence over conflicting secondary law. The powers of the union 
must be exercised in observance of international law, including provisions of international 
agreements concluded by member states in so far as they codify customary rules of general 
international law. If the rules of international law and the agreements concluded by the union are 
an integral part of its legal order, then the Court has jurisdiction to interpret them through 
preliminary rulings and direct remedies.  

Secondary law is divided between legislative acts and non-legislative acts, the latter comprising 
delegated and implementing act. Only legislative acts are subject to subsidiarity control by 
national parliaments and, as a matter of principle, are based on a proposal of the Commission; 
they are adopted by ordinary o special legislative procedure and the two procedures are placed on 
equal forcing. The distinction between legislative and non-legislative acts is based on hierarchical 
principle. The former are secondary law instruments that must contain the essential provisions for 
the subject matter they regulate. Non legislative acts are aimed at making secondary norms 
operative in practice, thus constituting third-tier sources of law. Any instrument can be either a 
legislative act, when it is approved by the lawmakers, or a non-legislative act, when it takes the 
form of a delegated or executive act adopted by the Commission.  

According to article 290 TFEU delegation of regulatory powers to the Commission is possible only 
for “non essential” aspects of the legal regulation, but the legislator must circumscribe the 
Commission’s discretion when it adopts a delegated act. If it would have been stated in a different 



 

 

way, the functional division of competences established by primary law would be altered. It 
follows that the essentials contents of a law cannot be placed by the legislator in a delegated act 
as it deems appropriate.  

The notion of implementing instrument, according to article 291 TFEU, includes measures 
necessary to make the Union’s legally binding acts operational, including acts having a legislative 
nature. The Treaties raise questions about the possibility of conferring implementing powers on 
other bodies and agencies, a problem that should not arise when member states carry out 
implementing powers pursuant to article 291. The Court stated that the legislative institutions 
may create a specialized body responsible for exercising regulatory powers that these powers are 
subject to judicial review in the light of the objectives established by the delegating authority. As a 
result, the Court has accepted the conferral of limited regulatory powers on highly specialized 
Union bodies in areas requiring professional and technical expertise, provided they are subject to 
judicial review. Quite illustrative is the example of the European Aviation Safety Agency (EASA), 
which is also entrusted with the power to adopt binding measures having legal effects on third 
parties and to issue environmental certificates to individual applicants. These authorizations 
attesting the applicant’s compliance with applicable standards are published on its website.  

One of the most peculiar features of the sources of Union law consists in the fact that the three 
political institutions and the European Central Bank may conclude interinstitutional agreements 
among themselves in accordance with the Treaties. According to article 295 TFEU such 
agreements may even be binding in nature; they are often used to prevent conflicts arising from 
the inevitable interference between the prerogatives conferred on different institutions: at times 
these agreements take the form of an invitation, an exhortation without having binding legal 
effect, such as a code of conduct, so as to promote the evolution of the future regulatory 
framework. Prior to the Lisbon Reform, this practice was justified by the principle of loyal 
cooperation which implies the need for the institutions to be effective. Article 295 TFEU currently 
states that such institutions shall consult each other and determine by mutual agreement the 
arrangements for their cooperation.  

In conclusion, the hierarchical criterion based on systematic principles setting relations among 
different sources of law, better meets the needs for stability and certainty of law. It also better 
pursues the objective of providing national judges with systematic rules of relations among 
different sources of law. 

Chapter 2 
The expression secondary law refers to all normative acts adopted by the institutions and article 
288 TFEU lists the main instruments (regulations, directives, decisions, opinions and 
recommendations) that may be adopted by the institutions. A regulation or directive can be a 
legislative, delegated or implementing act; indeed when a directive or a regulation is a non-
legislative instrument, its title contains the adjective “delegated” or “implementing”. Secondary 
instruments may also be non-binding, such as recommendations or opinions. The reason of this 
possibility is that the adoption of legislative instrument must fulfil certain requirements, which do 
not apply to non-legislative acts.  
As agreed by Parliament, Council and Commission the Union legislation must be comprehensible 
and clear, allow citizens, public authorities and economic operators to easily understand their 
rights and obligations and avoid overregulation and administrative burdens. All secondary 
legislation, whatever form it takes, is published in the OJ and enters into force on the date set 



 

 

therein or on the twentieth day following its publication. The immediate entry into force without 
any vacation legis is subject to a duty to state reasons, which also applies to any act having 
retroactive effect. Primary law establishes a general obligation to state reasons for legal acts, 
meaning acts intended to produce legal effects, without regard to their legislative or sub-
legislative nature. This obligation is so important for two reasons: to enable the persons 
concerned to claim the infringement of their rights by a measure of secondary law and to enable 
the courts to exercise appropriate judicial review.    
 
Regulations are general in scope, fully binding and directly applicable in all member states (Article 
288 TFEU).  
The regulation is of general scope, which means that it is addressed to an indeterminate and 
indistinct number of individuals by creating a uniform law potentially binding on anyone falling 
within its scope. The regulation is mandatory in all its elements. It follows that member states are 
prohibited from applying a regulation partially or selectively; it prescribes both a result and the 
means to achieve it. Sometimes, however, there is a need for the Union or the member states to 
implement it when the regulation is incomplete and thus not immediately applicable.  
The Court has made it clear that direct applicability means that regulations must be fully and 
uniformly effective in all member states from their entry into force and throughout their period of 
validity. The regulation supersedes conflicting national legislation, taking precedence, according to 
the Court , over it.  
The directive is an instrument for the production of norms that is the result of law-making at two 
levels: one centralized in the Union, and the other one decentralized in the member states. The 
intervention at a national level is mandatory because the directive binds member states to achieve 
a certain result, while leaving their authorities free as regards the form and means of doing so. 
Directives are addressed to the member states only and are therefore sources of law with a 
specific recipient. If they are addressed to all the member states, which is most often the case, the 
Court classifies them as act of genera application.  
Freedom of implementation in terms of form and means grants national authorities a margin of 
appreciation regarding the choice of the domestic legal act necessary to transpose the directive 
into national law. Obviously this power is subject to two limits: first from a temporal point of view, 
the member states must act within the time limit laid down in each directive, often several 
months, sometimes a couple of years; the time limit is peremptory. Regarding the choice of form 
and means to implement the directive, it is not uncommon for directives to be detailed in their 
content, and consequently reduce the state’s margin of discretion. When transposing a directive 
into national law, member states may add elements that are in no way related to the Union 
legislation; however such additions must be made identifiable to the public. It must be ensured 
that the directive is fully applied by the national authorities, that it is sufficiently precise and clear 
and that the addressers are placed in a position to know the full extent of their rights.  
Institutional practice shows that more and more directives impose on member states an obligation 
to notify the Commission of the internal instrument of transposition they have adopted within the 
deadline for implementation.  
The decision is binding in all its elements; as regards its personal scope, if the decision designates 
the addresses it is binding only on them. Decisions can be general or individual in scope, even if 
they are addressed to certain member states and they are often used to implement Union 
legislation. A decision, when addressed to states, gives rise to obligations not only as regards the 
results to be achieved, but also as to the means that the state must adopt to pursue the required 
result. 
 



 

 

Chapter 3 
Quasi-legislative powers and executive (or implementing) powers are conferred on the 
Commission. Delegating and implementing measures constitute third-tier legal acts, which are 
placed below legislative norms. They supplement the basic act and make it concretely operational. 
It is important to underline that an implementing act cannot derogate from a delegated act, 
which, although not legislative per se, is part of the legislative function (even if only for its ‘non 
essential’ elements). Delegated acts cannot be included among the legally binding acts that can 
entrust the Commission with implementing tasks.  
The delegated act must be addressed to an indistinct group of persons and it must amend or 
supplement certain non-essential elements of a legislative instrument; it may not, contain purely 
executive measures. Its objectives, content, scope and duration must be defined ex ante in the 
legislative instrument: the Treaty itself clarifies that these limits shall be explicitly set in the 
legislative act. Other conditions must also be set in the legislative act but they function as ex post 
conditions with respect to the Commission’s proposal: as laid down in article 290 TFEU, they may 
consist in the lack of revocability or objection by the Parliament or the Council both acting by a 
majority of MEP’S and by a qualified majority of governments. This revocation by the lawmakers is 
intended to repeal the delegation not affecting the validity of previously adopted delegated rules, 
whereas the objection is less invasive, for it merely prevents the entry into force of the act 
proposed by the Commission. As regards the Council, this mechanism of the objection operates 
through inverse qualified majority voting (QMV): the delegated act proposed by the Commission 
enters into force unless the Council rejects it by qualified majority.  
The legislator may choose to delegate the power to supplement or amend non-essential elements 
of the basic act to the Commission or may prefer to regulate these matters itself directly. Despite 
the silence of the Treaty in this matter, delegation can also be applied within the special legislative 
procedure. Delegation will be granted by the sole institution exercising legislative power. 
Consequently, it alone will have the power to object to and revoke delegated acts.  
It's difficult to define the notion of a non-essential element, it may be argued that the notion of a 
non-essential element must be reconstructed on a case-by-case basis. In a judgment of 2012 
(Parliament v Council) it has been ruled that, in defining the category of essential elements, one 
must rely not just on the legislator’s assessment, but on objective factors, which may be subject to 
judicial review.  
The exercise of quasi-legislative delegation is further governed by interinstitutional acts specifying 
the applicable uniform rules and principles. The Common Understanding was approved by the 
Council in December 2010 and by the Parliament in 2011 and then replaced by another common 
understanding in 2016. Aiming to ensure consistency, homogeneity and predictability in the use of 
delegation instruments the Understanding sets out certain operating procedures lacking in the 
Treaties. It establishes, for example, that in cases of urgency the objection operates after the 
application of the delegated act. The current Understanding enjoys the formal nature of an 
interinstitutional agreement, and is in part formulated in binding terms. The exercise of the 
delegation is divided into several stages: 

- In preparing the delegated act, the Commission is obliged to systematically consult with 
national experts. 

- The legislator may exercise its power to object to the delegated act or to revoke the 
delegation. This must be done within two months after the notification of the 
Commission’s proposal to the co-legislators. The term can be extended for another two 
months at the request of one co-legislator.  

- Finally, the delegated act is published in the Union’s office Journal. 
 



 

 

Article 291 TFEU accords executive powers to member states, Council and the Commission. In 
addition, the Treaty requires the European Parliament and the Council to adopt in advance the 
rules and general principles concerning mechanisms for control by member states when the 
Commission exercises implementing powers. This article separates the attribution of 
implementing power from the supervision over its exercise: where the power to implement a 
binding act is devolved to the Commission, oversight of implementing measures is no longer 
institutional in nature, but instead falls under the control of national governments. The 
implementation of a legislative norm and, more generally, of a binding act falls within the 
commission’s realm when uniform conditions of implementation are needed. The Council is 
entrusted with implementing powers only in specific and duly substantiated cases, as well as in 
CFSP matters, and other matters set forth in the Treaties (measures to prevent and combat 
terrorism). Executive power fall within the prerogatives of the Commission in accordance with 
primary law; the Commission’s implementing act must respect the general objective of the basic 
act, must adopt implementing rules only and may not amend the basic act.  
It is very difficult to distinguish between delegated and implementing acts, but it is also true that 
they operate on different levels and they are not interchangeable. However, the systematic 
analysis of primary law makes it possible to identify some key differences between quasi-
legislative delegation and implementing activity. First, delegated acts may concern a legislative 
instrument only, whereas executive powers have a broader scope, as they may implement any 
binding rule of the Union, including international agreements. Moreover, forms of comitology do 
not seem to be applicable to non-binding acts. Secondly, a third-tier act of individual scope must 
be executive and cannot take the form of a delegated act. Thirdly, where the Commission’s power 
implies the right to amend the basic act, the Treaties seem to lean towards quasi-legislative 
delegation. Fourth, the delegated act must, at the same time, be general in scope and have an 
innovative character as regards the non-essential elements of the legislative measure. As a result, 
an act repealing or replacing parts of a legislative measure must be considered as a delegated act, 
never an implementing act.  
Before the Commission could exercise its executive powers to implement legally binding acts, the 
legislator needed to adopt a regulation that set out the conditions for control over these acts, 
which was entrusted exclusively to the member states. This regulation fell under the ordinary 
legislative procedure. In order to enable the Commission to exercise executive powers, the 
European Parliament and the Council approved a regulation setting out comitology procedures, 
i.e. the forms of control exercised by the national authorities over the Commission. Regulation no 
182/2011 builds on the committee procedures found in special legislation prior to the Lisbon 
reform even though it is not mandatory: the legislator can exclude the need for recourse to these 
procedures when it deems it to be appropriate. The committee is composed of representatives of 
the member states and chaired by the Commission, which does not have the right to vote. Instead, 
the European Parliament and the Council enjoy a mere “droit de regard” to flag an implementing 
measure proposed by the Commission that exceeds its conferred powers. In order to do so, the 
co-legislators must be informed in a timely manner about the work of the committees, provided 
that the basic act is adopted under ordinary legislative procedure.  
In the consultation procedure, the commission must give careful consideration to the debate that 
occurred in the relevant committee, as well as the non-binding opinion expressed by a simple 
majority of the committee’s members. As for the examination procedure, the rules are more 
complex. This procedure is divided into two phases. The appeal committee, instituted as the last 
instance of political review, is composed of representatives of the member states chosen at an 
appropriate level, and if necessary, also of Ministers. This procedure lays down stricter rules of 
control than those for the consultation procedure, because the Commission’s proposal: 



 

 

- Enters into force in case of a positive opinion rendered by a qualified majority of the 
committee, even though an interinstitutional declaration attached to the Regulation 
clarifies that if there is a change in circumstances after the vote, the commission is free to 
decide not to adopt the proposed act. 

- Does not enter into force in the event of a negative opinion; the commission may refer to 
the appeal committee.  

- May be adopted in the absence of an opinion, except in certain cases of political 
importance, in which the Commission must refer the matter to the appeal committee.  

This last situation shows that the voting rules within the committee, including the appeal 
committee, facilitate the adoption of the executive measure as proposed by the commission. In 
practice, only the negative opinion of the committee, approved pursuant to the qualified majority 
voting rules laid down for the Council, may reject the implementing measure as proposed by the 
Commission.  
 
Chapter 4 
While national authorities must apply regulations directly, other sources of law are not expressly 
endowed with the feature of direct applicability. For these sources of law, the Court has created 
the doctrine of direct effect which permits natural and legal persons, under certain conditions, to 
invoke Union norms before national authorities. “Direct effect” characterizes a norm that 
possesses certain requisites, allowing it to govern both relations between the individual and the 
state and, in principle, also those among individuals. Indeed, first, individuals contribute to the 
enforcement of union law when they invoke it before a public authority or court against domestic 
provisions which contravene Union law. Second, by virtue of this doctrine, administrative bodies 
and national judges are key contributors to the enforcement of the acquis and its observance 
throughout the Union. Indeed, once a norm has been found to produce “direct effect”, the 
national body is bound to apply it under this doctrine.  This doctrine carries with it two 
consequences: first, it has an exclusionary effect, in the sense that national judges and 
administrative bodies must disapply conflicting domestic law; and second, it has a substitutionary 
effect, as the same authorities must enforce right conferred on natural and legal persons by the 
Union norm bearing direct effect. Both effects must be guaranteed by the national authorities, 
and particularly by the domestic courts.  
The notion of direct effect differs from that of direct applicability of regulations for at least three 
reasons: direct applicability is a particular feature of regulations only, the relevant Union provision 
is set out in normative instruments, other than regulations, that must be binding, the source of the 
Union law in question requires the adoption of implementing national measures to remove any 
incompatibility, between domestic and Union law, even if the latter is enforced in the instant case.  
Case law has identified the source of direct exclusionary effect in the binding content of the 
relevant provision. This binding content may be relied upon by individuals as a sufficient legal 
ground to disapply conflicting domestic rules. In this situation, the direct effect of a specific norm 
arises, if it contains an obligation to reach a certain result or it is formulated so as to impose a 
specific course of conduct on member states. According to settled case law, the substitutionary 
effect of a specific norm stems from its qualities: clarity and precision, in terms of content mean 
that a certain rule contains the elements necessary to be practically applied in national 
proceedings; non-conditional implies that the norm does not require any further discretionary 
decisions either by national authorities or the institutions. The judgment of the Court ascertaining 
that a norm produces direct effect has a declaratory nature: direct effect is an attribute that the 
norm possesses ab origine. Thus, direct effect is inherently retroactive. However, in exceptional 
circumstances the Court has limited the application of a rule having direct effect to legal relations 



 

 

arising after its ruling only. Another key concept with which the doctrine of direct effect is strictly 
linked is the primacy of Union law over national conflicting rules.  
The doctrine of direct effect is strictly linked with the doctrine of the primacy of EU law over 
national conflicting rules. This exclusionary effect is the result of a legal assessment that can be 
articulated into three stages: first, it is necessary to compare domestic law and Union law in order 
to identify the existence of a conflict; second, it must be ascertained whether the inconsistency is 
only apparent and may be resolved by applying consistent interpretation; third as a tool of last 
resort, it is necessary to disapply domestic law due to the doctrine of primacy. In Costanzo the 
Court ruled that, like national courts, domestic administrative bodies, including regional and local 
authorities, must apply provisions having direct effect and disapply conflicting national rules. 
However, unlike the judiciary, an administrative body does not have the power to issue 
preliminary referral proceedings; article 19 TEU lays down that it is up to the court ho have a final 
say in the legal reasoning indicated above, as well as to find whether the conditions governing 
direct effect are met. According to settled case law, a distinction must be made between vertical 
and horizontal direct effect; since Van Gend en Loos (1963) the Court has recognized the direct 
effect of specific provisions of the Treaties. Consequently, national courts are bound to apply them 
in disputes arising between the state and individuals when primary law has imposed a clear and 
precise obligation on the former (vertical effect) and even in litigation among individuals 
(horizontal effect).  
It exists a structural limit that prevents some provisions from producing horizontal effect: 
directives that have not been implemented at all or that have not been correctly implemented 
may produce vertical effects if: 

- The directive supplements and makes a provision of primary law more precise 
- The member state has not correctly implemented the directive, transforming it into a 

parameter of legality of the state’s conduct 
- The provision of the directive is clear, precise, complete and unconditional 

 
According to their own nature, directives are unable to negatively affect the situation of 
individuals in a horizontal manner, unless they are correctly implemented into domestic law. The 
Court of Justice tried to overcome this structural limitation in different ways: 1. By broadening the 
concept of public body and of the subject against whom it is possible to invoke the doctrine of 
direct effect in relation to unimplemented directives (ES. Foster Judgement) 2. By admitting that a 
directive may be relied upon in legal proceedings by individuals for the sole purpose of preventing 
the application of divergent domestic law against national public authorities.  
As regards decisions (that are addressed only to member states) although they may require 
domestic implementing rules, they can produce direct vertical effects in favour of individuals, if 
the decision meets the requirements of clarity, precision and non-conditionality.  
The direct effect of international agreements concluded by the Union is a different issue, as here 
direct effects may be excluded by the will of the parties as if this quality is not innate in the genetic 
background of the provision they create. An exclusion of direct effect may also result from the 
interpretation of the agreement. In addition to the tests of clarity, completeness and 
unconditionality the Court of Justice has added that the terms, the subject-matter, and nature of 
the treaty must also be examined. It is worth recalling in this context the case law concerning the 
GATT agreement of 1947 and the WTO agreements that succeeded it in 1994, for the court has 
often refused to recognize direct effect to them. (The provisions of these agreements can be 
invoked in support of an action for the annulment of an act of secondary law) The Court of Justice 
has highlighted that some international treaties are based on the principle of reciprocity, of 



 

 

mutual advantaged and are characterized by a high degree of flexibility. Exceptionally, direct effect 
is admitted where the institutions have specifically implemented GATT provisions into Union law.   
The reasoning behind this orientation is the fact that by assuming that the broad logic of the 
agreement may prevent its application by “direct effect”, the Union’s political institutions enjoy a 
wide range of resolving trade disputes.  
The Court has also developed the doctrine of consistent interpretation or indirect effect. The 
obligation to interpret domestic law in conformity with the acquis is an unwritten course of 
conduct rule and an indirect form of primacy based on the mechanism of direct dialogue between 
national and European courts. In this context, the Union provision does not need to be complete 
and unconditional but it is sufficient that it has a binding content. Indirect effect can be produced 
by any source of Union law requiring national implementing measures, so the doctrine of 
consistent interpretation has often concerned: directives that have not been implemented at all or 
that have been incorrectly implemented, recommendations, framework decisions and mixed 
agreements. Since directives are normative instruments structurally incapable of imposing 
obligations on individuals per se, the doctrine of indirect effect has proved to be a practical means 
to overcome this obstacle.  
The doctrine of indirect effect bears two limits:  

1. The interpretation of domestic rules may not be contrary to the national law; so the 
doctrine ends up blurring the line between domestic law and Union law. Case law seems to 
suggest the idea that between two interpretative solutions, one conflicting and the other 
consistent with the acquis, the national judge must always prefer the latter.  

2. The obligation to interpret national law coherently with Union law cannot go so far as to 
require the infringement of general principles of Union law, such as legal certainty and 
non-retroactivity, which are of relevance in criminal matters. (The doctrine of consistent 
interpretation must respect fundamental rights and the interpretation of domestic law is 
permitted retroactively in criminal matters if this leads to a more favorable outcome for 
the person concerned) 

 
 
Chapter 5 
According to article 288 TFEU recommendations and opinions have no binding force; however a 
national court may nonetheless ask the Court of Justice for a preliminary ruling concerning the 
interpretation or validity of a recommendation. In Grimaldi, the Court stated that a 
recommendation plays a role as regards the interpretation of Union norms, as well as of any 
national provisions implementing the same recommendation.  
Opinions constitute an essential phase of the law-making process, indeed the legislator must 
obtain the necessary opinion before finalizing the procedure. 
The Commission has recourse to the soft law instruments (in Italian atti atipici) for several reasons:  

- To inform undertakings and practitioners of new developments in case law 
- To interpret union law 
- To explain its decision making process where it enjoys a certain discretionary power in 

applying the Treaty 
The Court has considered as admissible an application for annulment lodged against a 
communication laying down obligations on the member state without any legal basis in the Treaty, 
and which was intended to adversely affect the applicant state.  
It is worth recalling that since the pandemic, the European Commission has used soft law 
instruments to address the related economic and health crisis. The aim of that utilization is to 
guarantee sufficient legal certainty in terms of compliance with Union law by public authorities. 



 

 

 
Chapter 6 
Following the Lisbon reform, primary law lays down two law-making procedures. 

1. Ordinary legislative procedure, according to articles 289 and 294 TFEU Parliament and 
Council are co-legislators. Over the years, this procedure has been the most used and it 
produced several effects. Indeed, a member state may trigger the so-called emergency 
brake to suspend the procedure when the protection of important national interests is at 
stake, when the proposal would have an impact on national budgets’ or when the proposal 
would affect fundamental aspects of its criminal law system. The legislative draft proposal 
is then referred to the European Council, which within 4 months may: refer it back to the 
Council which terminates the suspension of the legislative procedure, take no action or ask 
the Commission to submit a new proposal (article 48,82, 83 TFEU)  
The ordinary legislative procedure consists in essence of three successive readings by the 
Parliament and the Council. If the two legislators do not agree, the third reading includes 
the convening of a Conciliation Committee composed of an equal number of members 
from the Parliament and Council. This procedure is very lengthy so to shorten it, the 
Interinstitutional Agreement on “recast” (signed in 2001 by the European Parliament, the 
Council and the Commission) allows the Commission to limit the debate on the reform of 
legislative acts to only those provisions that are subject to amendment in the recast 
proposal. (This technique is not often used)  
The procedure begins with the Commission’s proposal, which is submitted to Parliament 
and Council for the first reading. This phase is not subject to time limits; if the parliament 
proposes amendments that the Council does not accept, the latter adopts a position which 
triggers the second phase. In this phase there is a general tendency on the part of the 
institutions to engage in informal dialogue and shared negotiations between the 
Presidency of the Council, the Commission, and the rapporteur of the parliamentary 
committee responsible for the matter (the so-called trialogues). The entire legislative 
process in the Council is characterized, in accordance with its settled practice, by informal 
contacts used to favour the adoption of an act, at least by a vast majority of national 
governments.  
The second reading begins when, at the end of the first stage, the Council adopts a position 
which differs from that formally proposed by the Parliament. The subject-matter of this 
phase is no longer the Commission’s proposal, but the outcome of the institutional 
encounter formalized in the Council’s unilateral position taken at the end of the first 
reading. If Parliament within 3 months : approves the Council’s position, the proposal is 
adopted; rejects it, the proposal is not adopted; demands amendments to the Council’s 
position, the text is communicated to the Council and the Commission, which delivers an 
opinion on the amendments.  
Within the following 3 months, the Council, acting by a qualified majority, may also reject 
the Parliament’s legislative draft. By this time the Conciliation Committee plays an essential 
role, for it has the task of reconciling the different positions within six weeks bearing in 
mind the need to reach a qualified majority of the Council and a majority of the Parliament.  

2. Special legislative procedure, according to article 289 TFEU it is applicable only when the 
Treaties provide for its use in relation to the legal basis of the act and it rests on the 
decision-making power of a single institution, Parliament or the Council, while the other is 
often consulted only.  
The rules governing the special legislative procedure can be superseded by the application 
of a so-called “passerelle” clause, under which the European Council decides unanimously 



 

 

to switch to the ordinary procedure, unless national parliaments oppose this change within 
six months. The special procedure often entrusts the Council with the power to make 
decisions by unanimity while from the Parliaments’ standpoint is a consultation procedure. 
The scope of this procedure covers, for example, the adoption of measures concerning the 
security and social protection of citizens, the approximation of laws and the harmonization 
of indirect taxation. The rigid requirement of unanimity in the Council can be overcome 
where the Treaties permit enhanced cooperation by a group of at least nine member 
states. In a further form of special procedure, the Council acts unanimously with the 
positive assent of the Parliament and it applies to politically sensitive issues such as the 
adoption of measures to combat discrimination or the establishment of a European Public 
Prosecutor.   

 
Both legislative procedures are governed by the principles of publicity and transparency: article 15 
TFEU provides that the European Parliament shall meet in public, as shall the Council when 
considering and voting on a draft legislative act.  
The Commission enjoys an almost exclusive power to make legislative proposals. Indeed, the law-
making procedure begins with an act of the Commission which may be requested to initiate this 
procedure by the Parliament, the Council or by one million citizens. It is worth recalling that the 
Commission rarely rejects the requests of the Parliament or of the Council, and in the rare event 
that the Commission rejects it states the reasons. The ratio for these requests is to strike a balance 
between the principle of democracy and a consolidated institutional tradition.  
The Commission’s proposal can be modified in the Council only by unanimity, except in specific 
cases provided by article 293 TFEU. If a majority of the Council opposes the measure proposed by 
the Commission, it can at most block the legislative process. Nothing excludes that the 
Commission may agree to the amendments suggested by the national governments.  
The Commission may amend the legislative proposal even without considering the indications of 
the Parliament and may also withdraw the proposal provided that certain conditions are met. Such 
power is not laid down in the Treaties but it has been stated by the Court in Fediol.  In this case 
law, the Court provided a broad interpretation of article 293 TFEU and acknowledged that the 
Commission is free to amend or withdraw its proposal as long as the Council has not adopted a 
decision if it considers the adoption of protective measures superfluous. Obviously, this power is 
not limitless indeed the Commission must exercise it before the Council deliberates and should 
offer convincing reasons to the co-legislators for its decision to withdraw.  
National parliaments (NPs) are involved early in the law-making process so that they may exercise 
oversight regarding the compliance of the proposal with the principle of subsidiarity. From 2006, 
under the so-called Barroso soft law initiative, NPs are informed about and contribute to the 
legislative activity. NPs are expected to scrutinize the compliance of a “draft legislative act” with 
the principle of subsidiarity; in so doing they may also consult “regional parliaments”. Having 
received the draft, the NPs mat send within eight weeks a reasoned opinion to the Presidents of 
the European Parliament, the Council and the Commission that explains why it holds that the 
proposal does not comply with the principle of subsidiarity. The set of documents sent to the NPs 
includes information on compliance with the principles of subsidiarity and proportionality, with 
detailed statements covering the proposal’s financial impact and any available qualitative or 
quantitative indicators that the Union’s action best achieves the objectives pursued.  
Bearing in mind that each NP is given two votes, if the number of the reasoned opinions amount 
to one third of all the votes allocated to NPs the draft must be reviewed (the so-called yellow card 
procedure). Moreover, under the ordinary legislative procedure, if the number of reasoned 
opinions finding that the proposal does not comply with the principle of subsidiarity amounts to 



 

 

no less than one-half of the votes allocated to NPs, the proposal must be reviewed (the so-called 
orange card procedure). The Commission may also choose to maintain the proposal, explaining in 
an opinion why it does comply with the principle of subsidiarity. The issue is then referred to the 
Union legislator for a final decision. At this stage, the European Parliament along with the Council 
by a majority of 55% of its members has the right to reject a proposal by simple majority even at 
the first reading.  
Finally, a national parliament, through its Government may also challenge the validity of  a 
legislative act on grounds of its infringement of the subsidiarity principle. The same holds true for 
the Committee of the Regions, as long as the legislative act requires that it be consulted.  
An interesting example is the Commission proposal for a regulation on the right to strike, which 
was met with some concerns. The draft act was aimed at reconciling the economic freedoms of 
the internal market and the right to strike after the controversial Court of Justice rulings Viking 
and Laval. (two Judgments of 2007) For the first time, twelve national chambers (seven 
unicameral, and five chambers from bicameral systems) adopted reasoned opinions, triggering the 
“yellow card” procedure. As a result, the Commission being required to review the proposal 
decided in 2012 to withdraw the draft.  
 
Chapter 7 
As regards procedure for treaty-making with third parties prior to the Lisbon reform, primary law 
laid down a series of provisions. The new Title V of the TFEU, under the heading “International 
Agreements”, summarizes the competence of the Union to conclude agreements with one or 
more third countries or international organizations (Article 216 TFEU), sets out special rules for 
association agreements, which are characterized by enhanced cooperation mechanisms based on 
reciprocal rights and obligations, joint action and special procedures (Article 217 TFEU), and finally 
lays down the binding effect of international agreements for both Union institutions and member 
states (Article 216 TFEU). Title V consolidates formerly different procedures in one general rule, 
which applies also to the CFSP and commercial policy sectors, even though they retain specific 
features (Article 218 TFEU) and is flanked by the provision regarding agreements on monetary 
policy (Article 219 TFEU).  
The Common procedure essentially consists of three stages: negotiation of the agreement, 
signature, and conclusion. Negotiation is carried out by the Commission or the High 
Representative for Foreign Policy if the draft agreement exclusively or principally concerns the 
CFSP. The decision to open the negotiation is taken by the Council upon prior recommendation of 
these bodies. The Council: designates the negotiator or a negotiating team with a chief negotiator, 
issues negotiating directives and identifies the special committee within the Council to be 
consulted during negotiation.  
The Commission’s proposal, under the form of a recommendation, can be modified by the Council 
by majority vote. At the end of the negotiation, the Council signs the agreement pursuant to the 
proposal of the negotiator. The conclusion of the agreement falls within the responsibility of the 
Council and, in certain cases, of the European Parliament. The Commission has no power to 
conclude international agreements even as regards the application of competition law, 
notwithstanding the fact that the Commission enjoys key powers in this field. 
The Council usually votes by qualified majority except in four cases where unanimity is needed: 
agreements concerning a field for which unanimity is required internally, association agreements, 
economic cooperation agreements with candidate countries, accession to the European 
Convention on Human Rights, which also requires prior approval of the member states given in 
accordance with their respective constitutional rules.  



 

 

The role of the Parliament has evolved following the reforms of the Treaties. First, it has acquired 
the right to be informed at all stages of the procedure. If the Parliament is not fully informed at all 
stages, it is not able to exercise the powers of scrutiny conferred on it by the Treaties. Second, the 
Parliament’s approval for the ratification of the agreement is required in five cases: association 
agreements, the Union’s accession to the ECHR, agreements creating a specific institutional 
framework, conventions with significant financial repercussions and, finally, agreements 
concerning areas to which, internally, the ordinary legislative procedure applies, or those to which 
the special procedure applies provided that the Parliament is entrusted with the related decision-
making powers.  
Pursuant to Article 218 TFEU, the compatibility of the agreement with primary law can be judicially 
assessed before its conclusion. A member state, the Parliament, the Council, or the Commission 
can ask the Court of Justice for an opinion. If the opinion is negative due to the fact that the Court 
finds the agreement to be inconsistent with the Treaties, it may not enter into force unless the 
draft is amended, or the Treaties are revised. Opinion 1/91 ascertained certain incompatibilities of 
the draft agreement (with the EFTA countries) with primary law, so the agreement was amended 
and only after the Court’s affirmative opinion the agreement was signed by the Union. Article 218 
aims to prevent potential complications and entanglements from disputes concerning the 
compatibility of international agreements binding the Union with the Treaties. The advisory 
procedure can be initiated if the negotiation has reached a sufficient stage to enable the Court to 
rule appropriately. However, a request for an opinion may be submitted to the Court even before 
the opening of negotiations at an international level if the subject-matter of the envisaged 
agreement is known.  
The request for an opinion is admissible even if different opinions are still open and there are 
varied institutional positions possible in the drafting of certain clauses, provided that the 
documentation submitted to the Court allows it to make a sufficiently certain judgment on the 
question raised. In any event, if the obstacle stems not from the Union’s lack of competence to act 
externally, but from legal grounds, the request for an opinion is admissible. In this case, it is 
possible for the Union’s external competence to be exercised by the member states acting jointly 
in the interests of the Union. 
 
                                       The system of judicial review  

CHAPTER 1: THE MONIST CONCEPTUAL SCHEME  

 The rule and the role of national courts as foundations of the supranational judicial 
system  

1. Since the Van Gen en Loos ('63) judgment, the Court of Justice has constructed the EU 
system as an autonomous order, distinct from both national and international legal 
systems. The Member States, according to this construct, have waived certain powers 
transferring them to the Union. So, the Union enjoys not only law-making powers their 
own subjects (institutions, states, individuals) but it has also been entrusted with 
CONFERRED POWERS exercised through special bodies and with a judicial system based on 
the rule of law (ARTICLE 2 TEU). 

The Court of Justice and the General Court are vested with judicial function and have the task of 
ensuring the lawfulness and legality of instruments adopted by the Union’s institutions, bodies, 
offices and agencies.  ARTICLE 19(1) TEU states that the Union judicature also ensures that the law 
is observed in the interpretation and application of the Treaties.  



 

 

2. Over time the Court has assumed the role of the supreme interpreter of the law. The 
Court’s decisions constitute precedents binding upon national courts and authorities, 
forming rules of conduct for any subject in the EU order. The Court of Justice has given rise 
to a fundamental body of case-law running parallel to the ACQUIS. Aiming to ensure 
consistency and certainty in the law and to create a system of precedents, it has rooted its 
decisions on the acquis in the circumstances of cases rather than in pure abstract 
deduction.  

To ensure the uniform interpretation of Union law the Court has also forged methods for 
interpreting the same. Interpreting Union law I inherently difficult. Unlike domestic orders (which 
tend to prefer TEXTUALISM, interpretation closest to the letter of the text), the acquis in to be 
interpreted purposively taking inter alia account of its ‘common’ nature (TELEOLOGICAL METHOD). 

 Interpretation cannot be based only on textualism.  

Voltaire’s view: to interpret the law is to corrupt it, is to be prudently kept in mind in the 
construction of the legal framework of the Union (the interpretation in a creative activity but not an 
arbitrary one).   

Leading statements of Court of Justice in CILFIT: first the Union law uses terminology peculiar to it 
and second legal concepts do not necessarily copy those of national laws. 

 Problem at the implementation level if national interpreters are unfamiliar with the specificities of 
Union law. When seeking to understand a Union norm, national authorities are expected to apply 
the Court’s approach to interpretation. They must look to the WORDS of the norm at issued and 
then to its PURPOSE (when the word is ambiguous, they must consider its underlying rationale and 
objectives (spirit of the acquis).  

In CILFIT the Court affirmed that every rule must be placed in its context and interpreted in the light 
of the Union as a whole (CONTEXTUALISM) having regard to its objectives and of its state of 
evolution at the date on which the rule is to be applied.  

Multiplicity of official languages may lead to divergences and so the provision must be interpreted 
in accordance with the object and purpose. Union is often opened to an actualization (interpretation 
must consider the evolving and dynamic nature of law to give it a meaning relevant to present 
needs). Also, genesis of the provision may provide relevant elements for its 

 interpretation.  

3. Key role played by the national courts, the common law judges.  

Their function in enhanced by the Treaties through the preliminary ruling procedure (ARTICLE 267 
TFEU). The Commission may send written observations to national courts in the form of amicus 
curiae briefs and national judges are called upon to apply the common law directly consistently and 
uniformly even before the matter is referred to Court of Justice for a preliminary ruling.  

The evolution of European system offers a peculiar design of common judiciary created by the 
international agreement on a UPC (Unified Patent Court) signed in 2013 between member states 
only. 



 

 

The relation between the Court of Justice and national courts is based on the basic division of 
functions between INTERPRETING and APPLYING the common law. The Court has a key role in the 
interpretation of the acquis, but it does not apply it to the fact at issue; while the application of the 
law is the task of national judges even after the preliminary ruling of the Court. Often domestic 
courts give an initial interpretation of Union law as combined with the relevant national law when 
they refer a case to the Court for a preliminary ruling. National judges, in collaboration with the 
Court of Justice fulfil the duty of ensuring that ‘law is observed’ in the interpretation and application 
of the Treaties. The Court does not have the monopoly, it has exclusive jurisdiction to give the 
ultimate interpretation of the acquis (leaving little room to domestic tribunals). 

Relation: FORM OF CO-OPEARTION AND COMPLEMENTARITY, which includes judicial elements of 
subsidiary to ensure the observation and the enforcement of the acquis throughout MS. The Court  

of Justice acts as a sort of supervisor of the national courts. As a mixed system of centralized and 
de-centralized judiciary powers, cases of competition between courts could occur. Furthermore, in 
the structuring process of the legal order of the Union, the Court has conceptualized primary law 
under constitutional perspective (Treaties considered as ‘constitutional charter of a community 
based on the rule of law OPINION 1/91, 1991). Institutions and states need to respect the principle 
of effective judicial protection of individual rights and fundamental rights.  

Key players in constructing the system of judicial cooperation: individual and national courts. 
Individual, by watching over their rights and enforcing them before national courts, contributes to 
the far-reaching observance of Union law.  

Other key point: protection of fundamental rights, in particular the case-law on effective judicial 
protection.  

4. To be effective, judicial review must be COMPLETE (with no instrument beyond its reach, 
IBI IUS UBI REMEDIUM) and CONSISTENT (the powers and procedures of review are 
defined in a uniform manner). 

Judicial review takes two basic forms: DIRECT REMEDIES (immediate access to the Union’s courts) 
and INDIRECT REMEDIES (which rely on national courts). Both contribute to create a complete and 
consistent system aimed at ensuring a high level of judicial protection against any measure adopted 
by institutions, bodies or agencies of the Union. (Judg. Las Verts, MS are required to establish the 
judicial remedy necessary to guarantee effective judicial protection).  

5. ARTICLE 19(1) para 2 TEU is grounded on the RULE OF LAW and entrusts national courts 
and the Union judicature with the dual task of ensuring the full application of acquis in the 
national systems guaranteeing effective judicial protection for individuals. MS must 
maintain an independent judicature capable of providing effective remedies in any field 
covered by Union law, and not merely when they implement the same. The rule of law is a 
composite legal concept against which Member States’ activity is to be evaluated. 
Compliance with rule of law is strictly linked with the principle of mutual trust between MS 
in their legal systems and judicial institutions on which is base the principle of mutual 
recognition of judgements in both civil and criminal matters. Both are key in the area of 
freedom, security and justice.  In this context the principle of mutual recognition of 
national decisions must mutually respect the public acts, records and judicial proceedings 
pf other states. This premise in critical in criminal cooperation matters. (e.g., Aranyosi and 



 

 

Caldararu: in the field of EUROPEAN ARREST WARRANT and the surrender procedures 
between member states, respect for the rule of law and fundamental rights at a national 
level is paramount, as the EAW is based on a high level of confidence between MS).  

The NJ ruling confirms that the EAW system is founded on both the principle of mutual recognition 
and the reciprocal confidence between the MS. The Union law necessarily presupposes thet the 
national authority issuing an arrest warrant is independent from any external instructions, including 
those from the executive.  

Finally, rule of law is a principle for the protection of individuals from the arbitrary power of public 
authorities (two consequences: negative duty founded on ART.2 TEU according to which MS may 
not infringe any of the elements ratified in the rule of law principle; positive obligation on the 
national authorities to do whatever it is necessary to secure the respect for the rule of law for the 
benefit of individual).  

6. The effectiveness of judicial protection and the principle of effective judicial protection 
(ART 47, Charter of Fundamental Rights) were highlighted in Alassini (Judg. C-317 to 
320/08 of 2010) concerning access to justice before national courts when MS implement 
Union law.  

The Court stated that fundamental rights are not absolute prerogatives but may be subject to 
restrictions, these meet objectives of general interest pursued by the general measure in question 
and do not constitute a disproportionate and unacceptable intervention, such as to undermine the 
very substance of the rights. Judicial protection is built upon a model that is at the same time 
centralized (Union judges and direct remedies) and decentralized (complementary role to national 
judges and indirect remedies).  

7. The role played by national courts in guaranteeing individual rights cannot be reduced, not 
even through a revision of the Treaties. In Opinion 1/09, the Court, in a unitary logic, 
reserves a priority role for itself in preserving the autonomy of the supranational legal 
system and draws up a complementary relationship between EU and national courts. It is 
up to the MS to ensure, each on its own territory, the application and observance of EU 
law, they take all measures of a general and nature to ensure the fulfilment of the 
obligations arising from the Treaties or resulting from the acts of the EU institutions. The 
bodies of the MS may be said to act in a logic of functional splitting functional: when they 
apply EU law, they are an integral part of that law. 

8. Member States enjoy procedural autonomy in organizing their own judiciaries (no Union 
norms on national proceedings). National legal orders must designate courts and tribunals 
having jurisdiction and lay down the rules governing the procedures aimed to safeguard 
individuals’ rights. They must ensure effective protection of such rights and procedural 
conditions must be no less favourable than those governing similar claims in domestic law 
(PRINCIPLE OF EQUIVALENCE), national legal systems must not make impossible or 
extremely difficult to exercise rights based on the acquis (PRINCIPLE OF EFFECTIVENESS). 
Principles that represent the key obligations to ensure the protection of individuals’ rights.  

9. The Treaties set two general categories of judicial actions that may overlap in certain 
situations: DIRECT REMEDIES before the Union judicature and INDIRECT REMEDIES based 
on the activity of national judges.  

 Judicial gaps 



 

 

10. In theory, there should be no room for gaps in judicial protection: where jurisdiction is not 
devolved to the courts, the supplementary function of the national courts should operate, 
based on the principle of completeness of judicial review. Disputes to which the EU is a 
party are, for this reason, not removed from the jurisdiction of national courts. The treaties 
provide for limits to the jurisdiction of the CJEU. 

In the area of CFSP, competences are limited to two profiles: firstly, it oversees the respect of other 
procedures and powers conferred on the Union outside CFSP matters ART. 40 TEU; secondly it 
adjudicates on the legality of decisions providing for restrictive measures against natural or legal 
persons ARTT. 24 and 40 TEU and 275 TFEU. The EU courts must ensure that acts considered by the 
Council to be within the CFSP sphere, do not usurp other competences attributed to the Union.  In 
Ecowas, the Court annulled a CFSP act which pursued both foreign policy and development 
cooperation, the latter being an external specification of the EU.  

11. The removal of CFSP acts from the EU court is justified by their political nature, which 
should prevent harmful effects on third parties. 

Restrictive measures adopted pursuant ART.275 TFEU are subject to the direct control of Union 
judges.  

Segi judgment: the possibility of a reference to the Court of Justice for a preliminary ruling must be 
granted in respect of all the provisions adopted by the Council which are intended to produce effects 
vis-à-vis third parties, irrespective of their nature and form. It is for the national authorities to 
supplement the forms of protection in respect of acts of the Union without direct judicial review. 
The right to effective judicial protection is enshrined in Article 47 of the Charter of Fundamental 
Rights and implies that national courts must exercise control over domestic measures implementing 
Union rules. ART 51(1) of the Charter. 

12. There are further critical limits to judicial review, namely when the contested measure 
presupposes the exercise of political or discretional powers of the institution concerned. 
ART 269 sub-para 1 TFEU provides that the Court has the competence to evaluate only the 
correct application by the European Council and the Council of the procedural stipulations 
contained in ART 7 TEU.  

Another example is ART 126(10) TFEU that excludes the possibility of bringing infringement 
procedures concerning excessive public deficits. This limitation in justified by the fact that a judge 
cannot go into complex political and economic evaluations.  

The Court sometimes has even adopted an approach of self-restraint.  

Primary law excludes the justiciability of great political importance, whereas in other areas, in is the 
Court that adopts a position of self-restraint (PRINCIPLE OF SEPARATION OF POWERS AN 
ATTRIBUTION).  

  

  

  

  



 

 

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

CHAPTER 2: JUDICIAL REVIEW OVER UNION INSTRUMENTS  

 Introduction  

1. The system of remedies provided by the Union judicial system, aims to ensure the 
conformity of acts intended to produce legal effects with primary law.  

The first direct remedy is the ACTION OF ANNULMENT of instruments adopted by institutions, 
bodies, organs or organisation of the Union that are binding or produce legal effects vis-à-vis third 
parties (ART 263TFEU). This kind of annulment covers only the annulment of the contested act and 
therefore any plea for a different remedy under this action will be inadmissible (ART 264 TFEU).  

Interim measures 



 

 

2.  Applications for annulling Union instruments have no suspensory effect. The applicant 
may request the suspension of the effects of the contested measure (ART 278 TFEU). At 
the applicant’s request, the Union judicature may also order any interim measures other 
than suspension that it deems necessary. The application for a suspensory or provisional 
measure is decided by the President of the Court or General Court. The adoption of interim 
measures should be instrumental to the subject of the main proceedings. The burden of 
the proof is on the applicant.  

The Union judge may order an interim measure only if the claimant has established two requisite 
points in fact and law: first, they must show a good prima facie case that their claims are sufficiently 
grounded in factual and legal terms (fumus boni iuris); and second, they must establish that there 
are circumstances giving rise to urgency based on the irreparability of the damage caused by the 
application of the challenged instrument (periculum in mora).  

 Requirements for admissibility  
3. Action of validity is subject to a set of admissibility requirements related to time limits, the 

category of ‘reviewable instruments’ and locus standi.  
 The time limit for lodging a judicial application for annulment is TWO MONTHS from the 

date of publication of the measure or its notification to the person concerned, or in other 
cases the day on which applicant became aware of the measure (ART.263 last para.1 TFEU)  

 Acts subject to judicial review are defined in ART 263 para.1 TFEU. They are legislative act 
and non-legislative acts of the Council, Commission and Central Bank that are NOT 
recommendations and opinions. In defining the concept of reviewable instruments, the 
Court has adopted a substantive approach. The nomen iuris does not matter, it is rather 
the substance of the act and its effects in the light of a set of judicial criteria such as 
content, context and powers conferred.  

4. By case law, an act that is formed progressively at various stages of the decision-making 
process is contestable only at its final stage, unless the preparatory act produces legal 
effects of a binding nature in its own right. 

The Court cannot: 

- assert the invalidity of primary law since it does not possess the relevant competence, but it can 
interpret it.  

- review the validity of the international agreement concluded by the Council, but only the internal 
decision of authorising its conclusion. 

- review the validity of a measure adopted by the MS meeting within the Council.  

 Locus standi: different categories of applicants  
5. There are three types of applicants: 

Privileged are the MS, the European Parliament, the Council, the European Council and the 
Commission, who do not have to demonstrate an interest in bringing an action. The MS have general 
standing to challenge acts, even if they are addressed to other states or individuals; however, its 
internal branches (regions, provinces, etc.) do not have this right, as they can only challenge acts if 
the conditions are met. 



 

 

Equally privileged are the institutions that can challenge acts of the other institutions: the Council 
and the Commission. 

A special appellant is one who allows the Governing Council of the ECB to remove from office the 
Governor of the ECB who no longer fulfils the conditions laid down or is guilty of serious misconduct. 
ART 14(2) of Protocol no 4. 

6. Semi-privileged are the ECB, the Court of Auditors and the Regions Committee that are 
only entitled to act to safeguard their respective prerogatives (ART 263 sub-para. 3TFEU) 

7. Not privileged are individuals, natural or legal person. It is not necessary that they have 
citizenship or residence in a MS. Natural and legal persons may bring a direct action only if 
they demonstrate  

- Interest in lodging an action: the suitability of the action to procure him a benefit. 

According to settled case law, the absence of an interest in bringing an action can be detected ex 
officio, must exist at the time of the appeal and last until the judge's pronouncement. (No 
hypothetical situation; future situation only if the benefit is certain)  

- The existence of a particular link with the act: this link exists with respect to decisions made 
against him (first limb), decisions that directly and individually concern him (second limb) and 
against a regulatory act, which is of direct concern to them and does not require implementing 
measures (third limb)  

A natural or a legal person can therefore challenge an act formally addressed to them (first limb), 
easy when the applicant is notified of the contested act.  

8. The second limb (direct and individual concern) is more complex to establish. Natural and 
legal persons can challenge regulatory and non-regulatory measures having general 
application provided that they meet the two prerequisites for legal standing. In the 
abstract, even a direct remedy brought by a natural or legal person against a directive is 
conceivable.  

9. The direct concern requisite is met when the contested measure has the immediate effect 
of depriving the applicant of a right or imposing an obligation on them, so as to place him 
in a situation like that in which he would have been if he were the addressee. The act 
affects the legal sphere of the individual without the need for state or Union implementing 
measures. When the act confers discretionary powers on national authorities, there is no 
direct concern.  

In the case of a collective decision concerning addressees designated by name, within the 
framework of a general measure, what matters is that the provision distinguishes them from other 
persons.  

10. Even more complex and controversial is the individual concern requisite: an act affects a 
given individual when the institutions have wished to affect his or her legal sphere and 
have thus wished to conceal an individual measure under the guise of a normative act of a 
general or individual nature formally addressed to persons other than its real addressees.  

Since the Plaumann judgment, the Court has made it clear that a person who is not the addressee 
of a decision, may claim that the decision is of individual concern to him, only if the measure affects 



 

 

him by reason of certain personal qualities or of circumstances capable of affecting him that 
distinguish him from the general public and thus identify him as an addressee. 

In order for the addressee identification requirement, and thus the individual requirement, to be 
satisfied: 

- It is not sufficient that the act in question has detrimental effects on the appellant and that the 
appellant engages in an activity on which the contested act has affected that is addressed in a 
general and abstract manner to an indeterminate category of persons 

- It is necessary that the appellant is distinguishable from any other person, in the same way as the 
addressee of the decision if the Commission is aware that its decision affects the interests and 
positions of certain importers. This situation arises in the rare cases where the appellant is named 
by the act or because the measure was adopted because of the situation specific situation of the 
applicant. 

In the Jègo Queré judgment, the Court broadened the notion, departing from the Plaumann 
jurisprudence: a natural or legal person was to be regarded as individually concerned by a provision 
of general application, if the provision of a regulation affects his or her legal sphere in a definite and 
current manner, limiting his rights or by imposing obligations on him. In so doing, the Court ended 
up overlapping the two presuppositions. 

Having found that, according to the traditional approach, the appellant was directly, but not 
individually concerned by the contested regulation, the Court stated the need to reconsider the 
Plaumann jurisprudence since, otherwise, the appellant would not have been guaranteed the right 
to an effective judicial remedy against effective judicial review of an act of secondary legislation that 
did not require state implementing measures. 

In the Union de Pequenos Agricultores judgment (2002), the Court of Justice rejected the 
innovative approach of Jègo Queré, confirming the traditional approach. It added that it is up to the 
national court to contribute to the affirmation of the fundamental right to a judicial guarantee. That 
court must, as far as possible interpret domestic law in such a way as to allow individuals to 
challenge the national rule of implementation of an act of secondary legislation of general 
application, pleading its invalidity and thus obliging that court itself to raise the question for a 
preliminary ruling. The plaintiff's right, possibly affected by an invalid act would remain sufficiently 
protected. Individuals may also rely on the invalidity of an act in an incidental manner. 

11. Regulatory act other than regulation Art. 263 para. 4 TFEU (third limb) 

Any natural or legal person may, under the conditions laid down in the first and second paragraphs, 
institute proceedings against acts addressed to that person or which are of direct and individual 
concern to him or her, and against regulatory acts which are of direct concern to it and which do 
not entail implementing measures. 

The new provision poses the problem of defining the concept of a regulatory act: 

  non-legislative act of general scope. The following should be considered regulatory: 

- delegated and executive acts when they are of general application ART290 and 291 TFEU 



 

 

- secondary law instruments, formally non-legislative acts of general application, adopted based on 
special bases (e.g., Art. 43-109-215 TFEU) 

- acts of general application adopted by the various other bodies and organs 

In the logic of the Luxembourg courts, legislative acts escape direct remedies and are subject to the 
control of state courts by challenging the relevant implementing measures adopted at EU level or 
by national authorities. Where the judicial institutions of the EU cannot intervene directly, it is the 
national courts that fulfil, in cooperation with the Court, the function of ensuring respect for the 
law; they are required to create a system of domestic remedies and procedures that guarantee the 
fundamental right to effective judicial protection.  

The Court seems to have left itself a small margin for jurisprudential intervention in the event that 
the national system: 

 - Does not provide any judicial remedy that allows individual rights to be respected 

- Ends up requiring the violation of legal rules in order to bring a case before a court. 

 The standard of review and grounds for annulment  
12. The standard of review under ARICLE 263 TFUE does not imply a full review of the merits of 

the act. The General Court has unlimited jurisdiction to review acts imposing fines or 
penalty payments, which it may even annul, reduce or increase (ART261 TFEU). The 
General Court’s powers cover pleas regarding the legality of the contested act when 
reviewing the appropriateness of the penalty, including any factual grounds, such as 
aggravating or mitigating factors, incorrect data or excessive duration of administrative 
proceedings, or other legal arguments, such as proportionality. The applicant has the 
burden of the proof.  

The Treaties set out a numerus clausus of FOUR GROUNDS for annulling a legally binding act (ART 
263 TFEU):  

a. Lack of competence may be raised ex officio, since it is considered a violation of public 
policy. Violation of the principle of attribution of competence. Two forms of incompetence 
can be distinguished: of the Union, noted in the Les Verts judgment, where the Court 
annulled a decision of the Parliament because the matter fell within the competence of the 
MS, and of the institution or body that adopted the act (when the act adopted falls within 
the competence of a different institution or body). The Court annulled an agreement 
signed by the Commission with the US government because the competence to conclude 
international agreements belongs to the Council (France v Commission) 

b. Infringement of an essential procedural requirement consists in the failure to comply with 
the fundamental requirements of an act and the formalities that must precede or 
accompany its adoption. The violation could affect the content or undermine the rights of 
the parties to whom the act is addressed. Such formalities may consist of: 

- Violation of the adopting institution's rules of procedure 

- Infringement of obligation to consult an institution or body as set out in the Treaties 



 

 

- Violation of the obligation to state the legal basis of the act, unless it may be determined by the 
interpretation.  

Another important infringement concerns the duty of state reason, which is an essential 
requirement of the act. ART 269 sub-para2 TFEU, each instrument must state the reason on which 
it is based and refer to legal basis, proposals, initiatives, recommendations or opinions provided for 
in the Treaties. The lack or inadequacy of the statement of reasons must be raised by the Union of 
its own motion. It is necessary to consider the content of the act, the nature of the stated reasons, 
the interest of the addressee and that of the third parties directly and individually affected by it. A 
distinction must be made between inadequate reasons and questions about the matter of the same. 
Inadequate justification, according to the Court’s case law, concerns individuals included in lists of 
persons or groups involved in terrorist activity.  

c. Infringement of the Treaties or of any rules of law relating to their application is a ground 
of invalidity which implies a hierarchical order of Union norms. The courts of the Union in 
determining the validity of a secondary act ensure compliance with the Treaties, general 
principles of law, international agreements concluded by the EU and customary rules of 
international law: parameter of legitimacy of the acts. 

Through this vice, the Court has imported into EU law a set of rules of law concerning application of 
the Treaties, borrowing them by interpretation from the traditions common to national legal 
systems national systems: 

- Legal certainty 

- Legitimate expectations 

- Proportionality (requires the measure to satisfy two criteria. It must be suitable for achieving 
legitimate objectives pursued and must not exceed the limits of what is necessary to achieve the 
objectives) (Adequacy and necessity tests)  

- Fundamental rights (A finding of an abuse of rights requires a combination of objective 
circumstances in which the purpose of the same rules has not been achieved and there must be a 
subjective element consisting in the intention to secure an advantage from these rules by artificially 
creating the conditions to obtain the benefit.  

- Principle of non-retroactivity (Outside of criminal law, this principle has not real or complete 
effect). 

d. Misuse of powers, ART 263 (2) TFEU. Rarely invoked. It is essentially relevant in two 
situations: when the measure is adopted with exclusive purpose of achieving an end other 
than the stated aim and when the challenged act circumvents a procedure specifically 
prescribed by the acquis for dealing with the matter.  

13. Even If is not provided for in the Treaties, the non-existence of an act amounts to a grave 
ground for illegality.  

14. The judgement of annulment declares the challenged act to be VOID (ART.264 sub-para1 
TFEU). The ruling has ex tunc, retroactive, effect from its entry into force. After the 
annulment decision, the institution that adopted the instrument must take the necessary 
steps to comply with the judgement so it must replace the act, remove invalid elements 
and repeal any implementing measures. The institution is obliged to give full effect to the 



 

 

judgement recreating the status quo ante where possible. The annulment can be total or 
partial. Judgments annulling acts of general application are void erga omnes.  

Sometimes to avoid the creation of a legal vacuum, the Court has ordered that the act would retain 
its effects until it was replaced or modified by a new measure. In this case we have ex nunc effects, 
not retroactive.  

The Court’s judgement has the effect of res judicata both formally (final between parties) and 
substantively (binding and deemed, pursuant to ART 266 TFEU, to produce effects that go beyond 
the procedural matter).  

A res judicata effect stems also from a judgement of dismissal (declaration of the application as 
unfounded) which constitutes a formal judgement between parties.  

 The plea of illegality  
15. Notwithstanding the expiry of the two-months time limit for seeking a direct remedy 

against an act of general application, any part may invoke the inapplicability of the same 
(ART 277 TFEU). Instruments of general applications are regulations, directives and general 
decisions. After the reform of the Lisbon Treaty, the Court of Justice enlarged the scope of 
the plea to all acts of general application capable of producing effects like those of 
regulations (not only the regulation itself). The expiry of time limit to apply for a judicial 
remedy does not entail that the relevant act is necessarily lawful( Simmenthal). The plea of 
illegality is intended to fill a twofold gap of the judicial system concerning the review of 
validity.  

16. The case law and the revision of ART 277 TFEU may be explained considering the principle 
of the rule of law, which implies that, if a general act is invalid and its validity affects 
implementing acts creating a situation of derived invalidity, the plea of illegality must be 
admitted in order to protect individual rights. Under certain conditions, it is the only 
effective means to challenge the validity of both general and implementing acts.  

The plea of illegality is not a stand-alone action, but rather an incidental and complementary claim 
which can be invoked with no time limit, and which may be raised in the main proceedings before 
Union judges or national courts. The judgement upholding the plea, unlike one declaring an act 
invalid under ART 263TFEU, produces inter partes effects only.  

17. The plea of illegality is subject to multiple admissibility conditions. First, the act adopted by 
the institutions, bodies or agencies of the Union must be of general application and 
constitute the legal basis of the individual measure that is the subject matter of the main 
proceedings. There must be a link between (between the subject matter of the main action 
and the act whose invalidity in incidentally raised in the plea). Second, the grounds of 
invalidity claimed against the act of general application are exactly the same as those 
applicable under ART 263 TFEU. Third, the plea of illegality cannot be raised against 
decisions, which the individual could have challenged within the time limit set out by Union 
law. Fourth, the plea of illegality may be invoked by any party, whether claimant or 
defendant and this plea cannot be examined by the judge of its own motion (case-law).  

Plea may be invoked by institutions and member states, the latter may challenge the legality of a 
regulation against which it has not brought an annulment action before the expiry of the time limit. 



 

 

A member state may not plea the inapplicability of the Commission’s decision establishing its failure 
(Commission v Greece: the challenged decision was not of general application and was addressed 
to Greece alone).  

18. The plea may be invoked in any direct remedies, whether for invalidity, for failure to act or 
for non-contractual liability of the Union. National Courts are bound to ask for a 
preliminary ruling on the invalidity of acts having general application. Case-law: the 
applicant may plead the illegality of a general act on which the national measure taken 
against him is based.   

CHAPTER 3: ACTION FOR FAILURE TO ACT  

 The nature of the remedy. Admissibility and locus standi.  
1. The second direct remedy is the action for failure to act. It covers an unlawful inaction or 

omission of the institution or body that is bound to act pursuant to Union law (ART 265 fist 
sub-para TFEU). After the Lisbon reform, this remedy applies to all areas of the Union’s 
jurisdiction except for CFSP/CSDP matters. The action for failure to act supplements the 
action for annulment of Union acts, completing the system of direct remedies. Subject: 
illegitimate omission. Aim: to compel the relevant institution, body, agency to take action 
when it is obliged to do so. (ART 265 TFEU: duty to act) Actions for annulment (263 TFEU) 
and actions for failure to act (265 TFEU) are two parallel remedies as they both aims to 
ensure legality of the conduct of institutions or other bodies.  

2. States and institutions (Parliament, European Council, Council, Commission and ECB) may 
bring actions for failure to act against another institution or body under a duty to make an 
act.  

Natural and legal persons have the right to bring the action in question in order to challenge an 
institution or body of the Union for having failed to issue an act other than a recommendation or an 
opinion.  

When the applicant is an individual, the remedy is admissible if the applicant was ‘directly and 
individually’ affected by the omitted act. On the contrary, institutions and MS have under RT 265 
first sub-para TFEU, a privileged right of action that is subject to no admissibility condition. They can 
lodge this application without having to prove any link with the case or special interest, merely 
because another Union institution or body breached a duty to act (Parliament v Council). (MS and 
Institutions are privileged applicant while individuals may bring an action for failure to act ONLY 
against a binding instrument).  

Under ARTICE 265 TFEU, natural and legal persons are non-privileged claimants.  

 Subject matter and procedural requirements of the remedy 
3. The subject matter is exclusively the failure to act under Union law. It does not necessarily 

concern the adoption by the institutions of an act that would favour the claimant. This 
remedy cannot be brought to challenge the failure to revoke an existing act alleged to be 
unlawful by the applicant (Eridania).  

Since the Commission enjoys discretionary powers in this realm, it is not bound to take a specific 
position as regards infringement proceedings and individuals enjoy in this respect no right 
guaranteed under the remedy in question.  



 

 

Even when the illegal inaction of the institution or body is ascertained, this does not imply that 
national authorities can step in to fill the gap created by the Union’s inaction, the Court ruled out a 
response that is entirely internal to the Union’s legal system in the event of unlawful inaction by the 
institutions.  

4. In terms of ensuring the effective judicial protection of individual legal positions, actions 
for failure to act and actions for invalidity are both expressions of parallel judicial remedies. 
ARTICLE 265 TFEU must be interpreted as also protecting the applicant against an 
institution that failed to adopt an act that would have affected them in the same manner.  

5. As regards procedural conditions, the remedy is admissible only if the applicant has first 
requested the institution or body to act. The request must be explicit and state that, if no 
reply is received within a reasonable time, the institution would be subject to proceedings 
for failure to act. This procedural requirement delimits the subject matter of future action, 
which must not deviate from the demands defined at the outset.  

CHAPTER 4: EU NON-CONTRACTUAL LIABILITY  

 Introduction  
1. Third set of direct remedies covers the non-contractual and contractual liability. Like other 

modern legal orders providing for a form of public law tort for damage caused to third 
parties by the activity of domestic bodies, the Union’s system sets out the principle of 
Union liability. The Court of Justice has also defined unwritten categories of liability.  

All actions for damages are heard by the General Court, and any party may lodge an appeal against 
its decision before the Court of Justice.  

2. The main form of tort action against the Union is that of liability for damage (ARTICLE 340 
sub-para 2 TFEU) which is based on two elements: first, the wrongful act must have been 
committed by the Union’s institutions, organs, agencies or servants in the performance of 
their duties; second, the obligation to pay compensation is based on the damnum iniura 
datum principle. The reference to the general principles common to the laws of the MS 
outlines the criteria for determining liability. ARICLE 268 TFEU attributes the exclusive 
power to adjudicate over the relating disputes to the Union’s courts. Actions for damage, 
according to the Statute of the Court, are subject to a five-years limitation period, starting 
from the moment in which the event giving rise to damage occurs or discovery of the 
damage, if this occurs later.  

The gaps in this legal framework have been gradually filled by the Court’s case law (creative role) 
due to the divergent national legislations.  

Following the Lisbon Treaty, it is also possible to bring actions regarding the former so –called third 
pillar acts (area of freedom, security and justice)  

As regards CFSP acts, the Lisbon Treaty has partially extended the judicial protection of individuals.  

Non-contractual liability is based upon a dualistic concept: first, an illegal act or omission must be 
attributed to the institution, body or organ; secondly, this act or omission must have infringed Union 
law pursuant to certain criteria defined in the case law. Non –contractual liability arises when both 
factors (subjective and objective) are present.  



 

 

  

  

 Subjective conditions of admissibility  
3. Locus standi is granted to individual and to anyone who claims to have suffered damage 

caused by the Union, regardless of nationality. This is coherent with the general principle 
of neminem laedere with a warning regarding situations where the Union legislature 
enjoys broad discretion.  

ARTICLE 340 TFEU leaves the matter of locus standi to the general principles common to the laws of 
the Member States, whereas ARTICLE 41(3) of the Charter of Fundamental Rights sets out that the 
right to damages is granted to every person. 

4. The Union is represented by one or more of the institutions which the wrongdoing is 
attributed. By virtue of the Statute of the Court, only the institution may be defendant in a 
direct action. The Court of Justice has rejected the argument that the Commission enjoys 
the general power of representing the Union’s interests (Werhahn).  

The Union is also liable for conduct imputed to Union bodies which are not institutions, such as the 
European Investment Bank, Union civil servants. Liability covers any act by institutions, bodies, 
offices or agencies. Actions can even be brought against the European Council.  

The Court of Justice may also be sued for breach of the right to have one’s case heard by Union 
courts within a reasonable time (Kendrion NV).  

5. The Lisbon Treaty has modified the regime of non-contractual liability for misconduct of 
the European Central Bank. It has its own subjectivity, due to this special and autonomous 
status (it is no longer the Union that is liable for its wrongful conduct). 

6. As regards the subjective requirements for liability, ARTICLE 340 sub-para 2 and 3 lays 
down that the damage must be caused by the institutions or by their civil servants in the 
performance of their duties. The Union cannot be held liable for damage when the relevant 
behaviour is not attributable to the institutions or they personnel (For example, the Union 
is not liable for the conduct of a political group that occurred on the premises of the 
European Parliament, for such conduct may is not attributed to the institution itself, Le 
Pen)  

The subjective requirement is lacking when secondary law leaves the member state a margin of 
discretion in implementing the Union measure.  

The Court has sometimes admitted non-contractual liability actions brought against Union 
institutions if the alleged unlawful conduct is to be attributed not to the national authority, which 
was bound to comply with the Commission’s instructions, but to the Commission or when no 
effective remedy is available before domestic courts.  

Damage could be caused jointly by a wrongful act of the Union and a Member state together, giving 
rise to a shared liability. It is reasonable to assume in principle that the Union judicature would be 
competent to adjudicate on the illegal activity of the Union institutions only.  

7. The Union may be also responsible for the conduct of its staff. This category is based on 
two requirements: first, there is a working relationship between the civil servant and the 



 

 

Union and second, the unlawful act has been made in the exercise of the employee’s 
duties. As to the former, the Court has excluded the liability of the Union in the absence of 
a formal working relationship between the person concerned and the institution. As regard 
the latter, only activities carried out by an employee in the performance of a mission 
entrusted to him or her by an institution falls within the scope of the remedy.  

 Objective conditions of admissibility  
8. In addition, the non-contractual liability of the Union arises only if certain objective 

conditions are met. They apply cumulatively and unless they are proved by the applicant, 
the action is dismissed. Such requirements are:  

-the wrongdoing of the institution concerned, consisting in the violation of the acquis  

-the existence of actual damage  

-the causal link (chain of causation) between damage and wrongful act.  

Following Bergardem, the substantive requirements have been slightly reworded:  

-sufficiently serious breach of Union law intended to confer rights on individuals  

-actual damage has occurred  

-direct causal link between the breach attributable to the institution concerned and the damage 
sustained by the injured party established.  

Due to this strictly application, action is rarely successful.  

The concept of serious breach of the acquis intended to confer rights in individuals should 
encompass any discrepancy between the act and its parameters of legality.  

9. Liability may also arise from the omissions of an organ or agent of the Union acting in the 
performance of their functions. In this case, liability arises from the fact that the institution 
has failed to fulfil an obligation to act resulting from Union law, and by doing so, it caused a 
loss or damage to individuals (KYDEP)  

10. The monetary compensation principle, related to actual damage, is based on the 
circumstance that the damage must be effective. The burden of the proof is on the 
claimant.  

11. The right to compensation covers any financially assessable and effective damage and loss 
of profits as well as interest under certain circumstances. The Court does not award 
compensation for loss of profit unless it is properly proved. This is a burden which is not 
easy to meet. The right to compensation for non-pecuniary or moral damage has also been 
upheld in civil service disputes. The quantification of damages has been left to the 
agreement of the parties and, failing that, to a subsequent judicial decision.  

Exceptionally, compensation does not have to be given in the form of monetary award: the judge 
may order alternative measure if appropriate, such as forbidding the use of specific words to comply 
with industrial property rights (Galileo).  

12. Finally, as to the direct causal link, the Curt endorses the view that the Union is only liable 
for damage resulting from the direct intervention of its institutions or servants. In the vent 



 

 

of negligence on the part of the injured party, the Court has held that the causal link is 
broken. (Compagnie Continentale France)  

 The renvoi to the general principles common to the member states  
13. Reference to the general principles common to the domestic legal orders would call for a 

comparative investigation prior to determine the limits of Union liability, the extent of 
compensation, the admissibility of accessory claims and the payment of interest. The Court 
has not adhered to genuinely common principles and has not followed the method of 
critical comparison, preferring to play a creative role. (For example, the case in which the 
Court specified that damage includes material and non-material injury, con sequential 
damage and loss of profit. Judgement Grifoni) 

14. In accordance with precedents, the Court has extended liability to damages caused by 
normative measures. Liability for illegitimate regulatory acts arises when the institution 
breaches a superior norm designed to protect individuals. After Bergaderm, is no longer 
important that the violation of the acquis must concern a superior or high-ranking norm.  

Case law often used a restrictive approach. The burden of the proof is on the applicant.  

Case law disregards the form of the act that has caused the unlawful damage but focuses on its 
SUBSTANCE and EFFECTS. (Judgement Antillean Rice, the Court held that a decision may give rise to 
Union’s liability. In this case, what matters is the existence of elements of discretion when the 
institution adopted the act causing damage, not the form of the act)  

15. The Court stated that where the act involves discretionary choices of economic policy, 
additional requirements must be met before the Commission’s liability for an unlawful act 
will arise. Restrictive approach, protective shield for the activity of institutions, bodies and 
agencies. The Court usually excludes the Union’s liability ‘unless a sufficiently flagrant 
violation of a superior rule of law fort the protection of individual has occurred’ 
(Judgement 5/71 of 1971). The concept of ‘sufficiently flagrant violation’ is subject to 
restrictive evaluation by the Court which typically analyses whether the institution 
‘manifestly and gravely’ disregarded the limits of its discretion. The case law has included, 
among the ‘superior rules of law’ protecting individuals, the principle of non-discrimination 
and proportionality (Emesa). The fact that the liability depends on the seriousness of the 
violation of a superior norm, is based on two reasons: the first one normative in nature 
(ARTICLE 340 TFEU) while the second one concerns the need to protect the powers 
attributed to the institution called upon to act.  

16. Recent case law tends to place the burden of the proof on the claimant when the 
institution enjoys limited powers or non-discretionary powers. A key case is Bergaderm, in 
which the plaintiff claimed compensation for damage caused by a directive prohibiting the 
use of certain cosmetic substances, arguing that the unlawfulness of the administrative 
measure justified the right to compensation per se, without the need for proof of the 
gravity of the violation. The Court held that in situations of reduced existent discretion, the 
mere infringement of Union law may be sufficient to establish liability. The broader the 
discretion, the more difficult it is for the claimant to prove the infringement. In contrast, if 
the margin of appreciation is minimal or non-existent, the qualified breach of a rule of law 
is sufficient grounds to uphold the claim. (Schneider).  



 

 

In Arcelor (a case involving a claim for compensation in relation to a directive on the release of gases 
into the atmosphere) the General Court first highlighted the breach of the legislature’s discretion 
(which requires balancing of ecological, scientific, technical and economic aspects) and then 
determined that the applicant had not demonstrated a sufficiently qualified infringement of its 
rights. (Considerable degree of discretion)  

Conversely, when the act giving rise to damage leaves no room for discretion, case law ends up 
making the criterion of gravity coinciding with the verification of the violation of a higher room. The 
burden of the proof increases in parallel with the degree of discretion.  

 Non-contractual liability and other direct remedies  
17. Case law has progressively reshaped the relationship between the remedy in question and 

the actions for invalidity and failure to act. According to the Court, non-contractual liability 
is an independent remedy with its own subject matter. It is not conditional upon actions 
for annulment or of failure to act and consequently it may not replace other remedies. The 
Court has dismissed liability actions that are seeking to circumvent the limitation period of 
the annulment action.  

 Non-contractual liability on account of lawful acts 
18. The Court has also developed a theoretical category of the liability of the Union for lawful 

acts. This was a type of remedy shaped in an autonomous manner from that concerning 
liability action. It was initially built on the model of non-contractual liability for unlawful 
acts including regulatory acts.  

Union’s liability for lawful measures appeared to be subject to three conditions: the first two, 
consisted in the existence of a real and certain injury and of a causal link between the damage and 
the institutions’ activity; the third concerned the unusual or special nature of the damage.  

19. In FIAMM, the Court of Justice restricted the construction of non-contractual liability for 
unlawful measures. By annulling a General Court ruling, it denied that a regime governing 
non-contractual liability in the absence of an unlawful conduct could be deduced from its 
previous case law.  

20. A few months later the Court admitted the possibility of an unjust enrichment action 
against the Union (a sort of non-contractual obligation common to the legal systems of the 
member states. Unjust enrichment actions require the proof of the enrichment on the part 
of the defendant for which there is no valid legal basis and the demonstration that the 
applicant has experienced a loss due to the enrichment (Masdar).  

 The contractual liability of the Union and the separate category of the liability of Union 
agents towards the Union.  

21. ARTICLE 340 TFEU lays down two other forms of liability: the Union’s contractual liability 
and the liability of its agents towards the Union. With respect to the former, it should be 
recalled that in Systran the Court distinguished between contractual and non-contractual 
disputes based on the presence of a functional link between the subject matter of the 
dispute and the underlying context. Contractual disputes: the national court has 
jurisdiction unless the parties, by virtue of a compromise or arbitration clause, have 
devolved jurisdiction to the Union judicature (ART 272 TFEU). In Systran the Court of 
Justice, after affirming that the concept of contractual liability is autonomous in nature and 
must be interpreted in the light of the objectives pursued by Union law, qualified an action 



 

 

for damages brought against the Commission as contractual when the subject matter of 
the dispute was functionally and objectively connected to an actual contractual 
relationship. Contractual liability is a concept to be defined autonomously considering the 
general principles of law common to the member states, where appropriate. It derives 
essentially on contracts, governed by private law concluded by the Union with third 
parties.  

22. The liability of staff members vis-à-vis the Union is governed by the rules of the Staff 
Regulation. Regime rarely applied, allows the Union to bring an action against its personnel 
in cases of serious misconduct in the performance of their duties. Compensation is to be 
paid by the Union, although the provision does not clarify the criteria for determining the 
amount of damages to be awarded.  

CHAPTER 5: ACTIONS AGAINST MEMBER STATES 

 Scope and objectives of infringement proceedings  
1. A fourth category of direct remedies is that of actions brought against member states 

when they breach the acquis, including primary law. Union law often requires member 
states to fulfil a duty to act, that is, to implement, amend, repeal or supplement their 
municipal law. The Treaties provide for ad hoc infringement proceedings so that the Union 
institutions may verify the legality of the national authorities’ conduct (ARTICLE 258 sub-
para 1 TFEU).  

After the Lisbon Treaty, this remedy covers all areas of the Union’s competences, except for 
CFSP/ESDP matters which are excluded from its scope.  

The Court of Justice enjoys exclusive power to adjudicate infringement cases where member states 
are involved. Infringement proceedings are brought before the Court by the Commission acting as 
a ‘guardian of the Treaties’.  

The Treaties also provide for special infringement procedures in the matter of the state aid (ARTICLE 
108 TFEU), approximation of legislation (ARTICLE 114(9) TFEU) and distortion of the conditions of 
competition in the internal market for reasons of national security, maintenance of law and order, 
threat of war and international security (ARTICLE 348 TFEU).  

The purpose of infringement proceedings was merely to ascertain violations of acquis but in a couple 
of judgements, the Court took one step further by allowing the Commission to initiate Isuch actions 
against Member States that were held to be liable vis-à-vis the Union for a breach of the acquis 
entailing a loss of Union revenues. According to the principle of sincere cooperation, the Court has 
held that a MS is bound to compensate the loss of European resources caused by the wrongful acts 
of its national authorities in charge of issuing export certificates in custom duties matters 
(Commission v UK and Commission v Netherlands).  

The notion of violation of an obligation under the Treaties includes failures to provide internal 
judicial remedies that are sufficient to ensure effective legal protection in the fields covered by 
Union law (ARTICLE 19(1) second sub-para TEU).  

Within the Union system, member states must respect the rule of law even when organizing their 
judicial system. Consequently, they must ensure both the independence and impartiality of their 
judiciary as well as the principle of non-removability of judges.  



 

 

2. Direct actions for breach of Union law differ from the EU Pilot procedures. In 2008, the 
Commission proposed the creation of an IT tool consisting of a database through which the 
Commission may request information from a national contact point in each member state, 
as regards compliance with Union law. This contact point in Italy is the Department for 
European Policies-Presidency of the Council of Ministers. An EU Pilot mechanism is not a 
genuine infringement procedure. It is a channel for the amicable resolution of disputes 
without recourse to the infringement remedy and may be defined as an informal pre-
infringement procedure. In 2017 the Commission stated that ‘European law: Better results 
through better application’. The EU Pilot is meant to quickly resolve potential breaches of 
Union law at an early stage.  

The Commission initiates EU Pilot dialogue in response to external impulses, or even ex officio, of 
its own motion. The request for information and the response of the state by electronic means are 
essentially based on the obligation of loyal cooperation imposed on national authorities and the 
Commission by ARTICLE 4(3) TEU. Failure to respond to a request for information, would give rise to 
an infringement of the Treaty per se and the Commission could raise in an infringement procedure 
under ARTICLE 258 TFEU:  

Once a complaint has been entered into the EU Pilot database, the 10-week period will begin. The 
national contact point can accept or reject a matter (in case of rejection, it must state the reason). 
If the case is accepted, the contact point forwards the Commission’s request to the competent 
domestic authority. The contact point transmits the reply to the Commission through the data 
system. The Commission may ask then for additional information. If the reply is considered 
satisfactory, the Commission may accept it provisionally or reject it by closing the case and launching 
an infringement procedure. Most EU Pilot procedure is closed without resulting in infringement 
proceedings and some situations are excluded from its scope (non-transposition of directives)  

 The Commission room for discretion 
3. Infringement proceedings, when initiated by the Commission, fall within the oversight's 

tasks assigned to it by ARTICLE 17 TEU. This institution does not have to prove the interest 
in bringing the proceeding and it is entrusted with the task of ensuring that the law is 
correctly applied by MS under the supervision of the Court of Justice. According to the 
Court, initiating the procedure falls within a discretionary power entrusted to the 
Commission. Even in the case of a breach of Union law characterized by fumus boni iuris, 
the Commission has the power to abstain from initiating the procedure or to stop it at the 
pre-litigation stage, without referring the matter to the Court of Justice (Commission v 
Spain).  

The remedy in question is conceived as a power, not a duty due to the nature and to the purpose of 
the mechanism. The Commission’s role seems to reflect a diplomatic conception of the infringement 
proceedings. The cassation of wrongdoing does not necessarily depend on a prior judicial finding 
and can also be the result of political solicitation and pressure. This conception of the Commission’s 
power does not imply liberty not to act at all because it must safeguard the Union’s general interest 
(coherent also with principle of transparency).  

The system even with the inertia of the Commission, is not lacking in remedies (it could be possible 
the invocation of the principle of the state liability according to Francovich).  



 

 

MS cannot justify their failure to fulfil their obligations under Treaties by virtue of the principle of 
reciprocity as reflected in the Latin maxim ‘indadimplenti non est adimplendum’. 

Union law does not create reciprocal obligations among various subjects to whom it applies but 
establishes a legal system that differs from international law in this respect.  

4. The procedure generally begins with a Commission investigation initiated ex officio or 
suggested by member states or individual complaints, the importance of which has been 
recognized by the Commission according to the mandatory form for filing complaints 
drawn up by the Commission itself. The result is a limitation of the Commission’s 
discretionary powers for responding to alleged breaches of the acquis. All natural and legal 
persons are entitled to submit a complaint to the Secretariat General of the Commission. 
The complaint must be written in an official language of the Union and the standard 
complaint form is available on the Commission’s website. Written complaints may be sent 
to the Commission Secretariat General by post or email or lodged with one of the 
Commission’s offices in the MS. Complaints which do not contain any specific reference to 
any MS or sent anonymously or with incomplete address will not be recorded. The 
Commission does not examine complaints of dubious origin.  

5. Once the complaint has been recorded, the Commission sends a communication to the 
complainant within 15 working days with the registration number which must be cited in 
any correspondence with the complainant. If the infringement proceedings are launched, 
the Commission will then contact the complainants and inform them in writing of 
subsequent steps to be taken. The Commission must provide the complainant with the 
rules for the investigation and filing. Once a complaint has been lodged, the applicant has 
limited powers to interact with the Commission. It may request explanations or 
clarifications in person about the elements contained in the complaint. If the institution 
does not act after the complaint, the complainant has two different remedies which are 
not affecting the Commission’s discretionary response:  first, they have a right to access 
the file in accordance with the conditions and limits laid down by Regulation EC 1049/2001 
and second, the complainant may have recourse to the European Ombudsman if the 
Commission has not complied with the provisions contained in the communication).  

 The pre-litigation stage  
6. The infringement proceeding consists of two stages: a pre-litigation stage in which the 

member state explains its position to the Commission and a contentious stage before the 
Court. 

The pre-litigation phase begins with a letter of formal notice, the Commission raises its claims and 
gives the state concerned ‘the opportunity to submit its observations (ARTICLE 258 sub-para 1 
TFEU). The reply may lead the Commission to close the procedure. If not, the Commission may send 
the state a non-binding reasoned opinion, which sets a deadline for compliance. Once the deadline 
has expired, THE Commission may bring the matter before the Court of Justice. In this stage, the 
Commission enjoys a discretionary power because the action does not have to be brought to the 
Court within a predetermined time limit.  

7. The pre-litigation stage sets the subject matter of the possible subsequent contentious 
stage. The Commission is required to precisely define the extent and nature of the claims 
raised against the state concerned. Case law: the pre-litigation stage, in addition to its 



 

 

purpose, must also enable the state to bring itself into compliance with Union law before 
the matter is submitted to the Court.  

 The contentious stage  
8. At the contentious stage, the failure to precisely define in limine the pleas raised against 

the state concerned is unlawful, for it restricts its rights to be heard and prevents it from 
preparing its defence or form complying with its obligations before the proceeding begins.  

The Commission may not submit new pleas in the reasoned opinion, nor in the application before 
the Court, since the application may be based on the grounds already set out in the reasoned 
opinion (Commission v Greece).  

The Court held certain claims to be inadmissible when those found in the Commission’s application 
did not exactly coincide with the ones outlined in the pre-litigation stage.  

After the initiation of the infringement procedure, the Court may order any interim measures it 
deems necessary (ART 279 TFEU) if the requirements of fumus boni iuris and irreparable harm are 
met. In this context, the Court balances the different interests underlying the request. Rare in 
judicial practice, interim measures have been granted against Poland (Commission v Poland) at the 
request of the Commission in a case concerning the independence of the Polish Supreme Court. 
(Violation of the joint provisions of ART 19 TEU and ART 47 Charter Fund. Rights)  

9. Compliance during the proceedings permits the country to avoid an unfavourable judicial 
ruling. The Court has declared inadmissible the Commission’s pleas in law regarding rules 
repealed by the state concerned before it has received the letter of formal notice.  

 Consequences of a finding of infringement  
10. The finding of an infringement by the Court of Justice implies, for judicial and 

administrative authorities of the state concerned, first a prohibition on applying the 
national provision that is incompatible with the Union law (EXCLUSIONARY EFFECT) and 
second, it binds the domestic authority to adopt the appropriate national provisions to 
facilitate the full effectiveness of this body of law. Although infringement proceedings aim 
at ascertaining violations of supranational law, the Court has sometimes gone so far as to 
indicate the specific measures necessary for ensuring compliance when they consist in 
repealing the incompatible domestic law. (Francovich precedent)  

11. After the reform of the Lisbon Treaty, the Court may impose pecuniary penalties as early as 
the first infringement proceeding in case of serious violations in which the state concerned 
has failed to communicate the measures implementing a legislative directive (ARTICLE 260 
(3) TFEU). It is up to the Commission to refer the matter to the Court and indicate the 
appropriate amount of the lump sum and/or penalty payment to be paid by the state 
concerned, given the circumstances.  

Cases of non-transposition and/or non-notification of implementing measures of a legislative 
directive also include situations where domestic implementing measures are manifestly incomplete 
or do not cover the entire territory of the Member states concerned. The Court has clarified that 
the Commission may resort to ARTICLE 260(3) TFEU in these situations and request a pecuniary 
penalty as early as the first infringement proceeding.  

12. In its Communication SEC (2010) 1371 final, the Commission rightly underlined the 
innovative nature of ARTICLE 260 (3) TFEU and its inherent deterrent effect. This provision 



 

 

aims to target serious cases of failures to implement directives which threaten the general 
interests of the Union, violate the rights of citizens, and undermine the credibility of Union 
law.  

From 2019, actions for annulment brought by MS against an act of the Commission concerning a 
lump sum or penalty payment fall under the exclusive jurisdiction of the Court of Justice (Regulation 
no 2019/629).  

 The pecuniary penalty for persistent wrongdoers  
13. If the State fails to comply with the first judgement finding an infringement based on 

ARTICLE 258 TFEU, the Commission may launch a second proceeding in response to this 
second infringement (non-observance of the first decision) This procedure may lead to 
pecuniary penalties in accordance with ART 260(2) TFEU. After the Lisbon reform, the 
reasoned opinion stage has been eliminated and the procedure is faster. The Commission 
sets a deadline for compliance, if it is not met, the Commission gives the state the 
opportunity to submit its observations and then it may bring the matter before the Court 
specifying the amount of the lump sum or penalty payment considered appropriate in the 
circumstances. The Court, after the ascertainment of the second violation, may impose the 
payment of a lump sum or penalty payment. The penalty generally is paid into the Union’s 
own resources.  

14. In this context, the Court has outlined two mandatory procedural limits, the second 
infringement proceedings brought to the Court must bear a strict correspondence 
between: the judgement of the first infringement procedure and the subject matter of the 
subsequent procedure and the pre-litigation stage and the contentious phase of the 
procedure pursuant to ARTICLE 260(2) TFEU. 

15. The most incisive part of the second infringement procedure lies in the provision of a 
pecuniary penalty, which, following the Maastricht Treaty, has strengthened the legal 
framework against states that do not adopt the necessary measures to comply with a 
judgment finding a breach of Union law. The Commission and a fortiori the Court exercise a 
discretionary power.  

16. The pecuniary penalty is not compensatory in nature. Over time, the Commission has 
adopted multiple communications to calculate the mount of the pecuniary sanctions to be 
requested in infringement proceedings. In this first case, Commission v Greece, having 
ascertained the failure of the state to comply with a previous infringement ruling, the 
Court examined in detail the criteria for determining the amount of the penalty. The 
purpose of the penalty is to ensure that the member state put an end to the infringement 
and the amount must be fixed in an appropriate way according to the circumstances and to 
the financial capacity of the Member state concerned. Consequently, the Court has set 
some parameters for determining the amount of the penalty: the urgency of the need for 
compliance, the seriousness of the infringement, its impact on private and public interest, 
the duration of the infringement and the financial capacity of the state. After the first 
judgement, the pecuniary penalty assumes an enforcement function, as it pushes the state 
to terminate the breach promptly. In the same case, (Commission v Greece) the Court 
takes account of the GDP of the country concerned. In one case (Commission v Ireland), 
the Court accepted the reduction of the lump sum due to the deterioration of the 
economic situation of the country concerned.  



 

 

17. The Court, in 2017, applied for the first time some financial sanctions to Italy (Commission 
v Italy). The case concerned the violation of state aid norms and namely non-recovery of 
employment aid granted under certain scheme of training employment contracts. The 
Court ordered Italy to pay a lump sum was set at 30 million euros. In addition, the Court 
ordered a pecuniary penalty for each six-months delay in complying with the 2004 decision 
in the event of a persistent failure to recover the aid.  

Pecuniary penalties are used by the Court as a tool to persuade, or rectius compel, full compliance 
with Union law after the second infringement finding.  

 Interstate infringement proceedings 
18. It is rare for a member state to initiate an infringement procedure under ARTICLE 259 

TFEU. If it wishes to raise the matter of the non-compliance of another country, national 
governments prefer in principle to informally submit a complaint to the Commission, in 
order to avoid the risk of political complications in bilateral relations. Primary law seeks to 
prevent interstate disputes from reaching the Court, but it has many gaps in terms of 
procedural prescriptions. The Commission launches the pre-litigation stage, in which the 
parties can present their written and oral observations. This is a decisive phase. Unlike the 
procedure set out in ARTICLE 258 TFEU, the Commission’s opinion may find a violation of 
the law or establish a fining of non-compliance. (Primary law sets out that the institution 
shall deliver a reasoned opinion but also that the lack of the Commission’s opinion shall not 
prevent the matter from being brought before the Court after 3 months from the request).  

19. In one case (Spain v UK), the Commission refrained from delivering a reasoned opinion 
without being challenged. The case concerned the attribution by the British government of 
the right to vote in the European Parliament elections to persons residing in Gibraltar who 
lacked the nationality of a member state and consequently the citizenship of the Union. 
The Commission invited the parties to an amicable solution instead of adopting an opinion.  

20. Another question arises as to whether an interstate infringement procedure can be used 
covertly to indirectly protect individual rights that have been infringed by a national court 
decision in a particular case. Primary law lacks specific indications. (Formally it is to trigger 
the infringement procedure enacting a sort of diplomatic protection of its citizens) 

 Liability of member states for violations of common rules  
21. Since the Union system is founded on normative rules set out on the Treaties, ARTICLE 7 

TEU empowers the Council to sanction a member state found to be responsible for a 
serious and persistent breach of such values. The values set out in ARTICLE 2 TEU are rules 
of law, despite their vagueness. Alternatively, the Commission can lodge a claim under 
ARTICLE 258 TFEU to find specific breaches of the acquis comprising serious violations of 
the Union’s values. The two remedies are not mutually exclusive.  

22. Since the Commission enjoys the power to promote the Union’s general interests and is 
enabled to take appropriate measures to ensure the application of the Treaties, primary 
law unambiguously grants it the power to act within the framework of ARTICLE 7 TEU. This 
is a legitimate activity because it is within the mandate conferred on the Commission by 
the Treaties. The Commission’s intervention falls under its primary responsibility in the 
sense that, being the guardian of the Union’s general interests, the Commission is the most 
suitable institution to challenge alleged violations of ARTICLE 2 TEU.  



 

 

23. Individuals are empowered to challenge the legality of any decision or other national 
measure relating to the application of Union law provision in their regard before the 
national courts. It Is up to the Union’s judiciary system to ensure the full application of 
Union law, and the judicial protection of the individual rights it guarantees, in all member 
states.  

The duty to respect the values set out in ARTICLE 2 TEU applies beyond the scope of Union law 
because participating in the European integration process requires member states to observe a 
minimum level of constitutional homogeneity.  

24. The Commission has the authority to trigger ARTICLE 7 TEU once it convinced that a 
national legal order is no longer able to guarantee and promote individual rights. Its action 
against the state concerned is made on behalf of a general and common interest of the 
Union.  

25. ART 7 TFEU does not include appropriate judicial review. The Treaty drafters dismissed any 
possibility of judicial interference with respect to the assessments provided in ART 7 TFEU, 
such as the actual or potential infringements of common values at a national level, quite 
likely because they are highly political in nature.  

26. The legislator has adopted complementary instruments and processes to pursue member 
states that allegedly breach a Union value by virtue of Regulation no 2020/2092 on a 
general regime of conditionality for the protection of the financial interests of the Union.  

  

CHAPTER 6: PRELIMINARY RULINGS  

 The preliminary ruling jurisdiction as an instrument of dialogue between judges  
1. The preliminary ruling jurisdiction is the direct remedy par excellence. National courts 

apply Union law on a daily basis as they are courts entrusted to apply it throughout the 
territories of the member states. The decentralised application of norms, and their ability 
to confer rights on individuals directly, explain why the original Treaties established a non-
adversarial procedure to serve as a means for the dialogue between the Court of Justice 
and national judge.  

The preliminary ruling procedure seeks to ensure that the common Union law is uniformly observed 
and enforced across MS. It covers questions concerning both the interpretation of the acquis and 
the validity of any instrument adopted by Union’s bodies, institutions and agencies.  

This mechanism intervened during domestic judicial proceedings. Following the Lisbon reform, the 
Court also enjoys preliminary jurisdiction in freedom, security and justice matters. The Lisbon Treaty 
set out a precise obligation on the Court of Justice: when the legal question concerns a person in 
custody, the Court is bound to rule with the minimum of delay (ART 267 last sub-para TFEU). 
(Proceedings relating to CFPS and CSDP areas are distinctive)  

The preliminary ruling procedure has a special character that lies in its centralization of the power 
to uniformly interpret the law in one common body, the Court of Justice, aiming to create a uniform 
law.  

Due to the purpose and importance of its instrument, the competence to render a preliminary ruling 
is allocated to the Court of Justice only. Although the General Court is theoretically empowered to 



 

 

deliver preliminary rulings (ART 256(3) TFEU), this option, even if it was set out in the Nice Treaty 
reform (2001), has never been enacted.  

The preliminary ruling procedure constitutes a keystone of the Union’s judicial system because this 
form of dialogue with national courts aims to ensure their unity in interpreting and applying Union 
law, thus guaranteeing its coherence, full effectiveness and autonomy, and, ultimately, the special 
character of the Union’s legal order as set out in the Treaties.  

2. This mechanism is based on the distinction between the interpretation and the application 
of the law. The Court is the supreme interpreter of common rules (ART 19 TEU), while 
national judges apply the same rules in cases brought before them. The cooperative nature 
of this procedural mechanism explains why it is non-adversarial in nature, even if MS and 
institutions, as well as parties of the national proceeding, can intervene before the Court of 
Justice by virtue of written observations and in hearings.  

The reference for a preliminary ruling is incidental with respect to national proceedings and it seeks 
to uniform effectiveness of the law throughout the MS.  

In Melki and Abdeli, the Court, while examining the relationship between the preliminary reference 
and the procedure for reviewing the constitutionality of a national law implementing a directive, 
held that the domestic rule cannot affect the Court’s exclusive power to find a Union measure 
invalid, for that power guarantees legal certainty and the uniform application of the law.  

Practice has revealed case of double referral. Even if the constitutionality issue is raised first because 
it has priority under domestic law, the national courts must remain free to: 

-refer questions to the Court of Justice at whatever stage of the proceeding and even at the end of 
the constitutional review 

- take whatever measures are necessary to ensure the provisional judicial protection of the rights 
conferred by the Union legal order  

-disapply, after the incidental constitutionality review, the national legislative provision even if it 
has passed the constitutionality test. 

 Incidentally, even the national supreme courts have increasingly made recourse to the preliminary 
ruling procedure.  

3. The referral for a preliminary ruling fulfils two main purposes. If firstly guarantees that the 
law is uniformly observed across national territories. Secondly, over time this instrument 
has been used to indirectly assess the compatibility of national rules with Union law.  

In van Gen den Loos, disregarding the interventions of three national governments, the Court made 
it clear that it may assess the compatibility of national law with Union law outside of infringement 
procedures. Otherwise, according to the Court, individuals would be deprived of an instrument of 
judicial protection, given the discretionary power the Commission enjoys in infringement 
proceedings. By doing so, the supervision of individuals, when they challenge domestic rules before 
national courts, constitutes an additional and distinct remedy with respect to violations of the 
acquis.  

The preliminary ruling therefore is a tool for surreptitiously monitoring the conduct of MS.  



 

 

 National courts’ power or obligation to refer  
4. The power to refer a preliminary ruling is conferred upon national courts only. The position 

of higher courts or the court of last resort is distinct from that of other, usually lower, 
courts. Higher courts are bound to bring the matter before the Court of Justice (ART 276 
sub-para 3 TFEU), whereas other tribunals may request a preliminary ruling if they consider 
that the Court’s decision is necessary (ART 267 sub-para 2 TFEU). The duty to refer is based 
on national law and lies on the test of whether the national body’s decision is subject to 
appeal in the instant case. A difficulty may arise as regards urgent proceedings relating to 
interim measures delivered inaudita altera parte where an ordinary or primary judicial 
claim may be issued. (Hoffman-La Roche).  

As the Court stated in Cilfit, the obligation to defer an issue prevents the emergence of clashes and 
aporias within national case law regarding the correct interpretation of Union law.  

While the Court has often deferred a certain margin of discretion to national courts as regard 
interpretative preliminary rulings, in preliminary ruling on the validity of secondary law, its approach 
has been exactly the opposite, for the Court has extended the area of its review to the detriment of 
national courts’ powers. The leading case in this respect is FotoFrost, in which the Court held that 
national judges have the power to dismiss questions about the validity of secondary law and, as a 
result, to enforce the Union measure.  

However, they are not entrusted with the power to annul Union instruments.  

5. As regards the national organs that may or must refer an issue, it is key to define the 
notion of national court or tribunal. According to the settled case law, it is the cumulative 
fulfilment of criteria as defined by the Court of Justice: the domestic court is established by 
law, acts as a permanent tribunal, has compulsory jurisdiction, rules in proceedings being 
non-adversarial in nature, applies rules of law, and is independent. The Court excluded 
those references may be made by arbitral bodies, courts that rule on voluntary jurisdiction, 
the Italian Court of Auditors and the Council of the Bar Association of Paris. The Court has 
also clarified the concept of independence stating that it bears on two-fold factors: a first 
external feature that requires that the judge exercises its functions autonomously (no 
hierarchical constraint), and a second feature linked to impartiality, objectivity and absence 
of interests in the outcome of the proceeding.  

Miles and Others v European School confirmed that the courts established by international 
organizations do not have the power to make a reference for a preliminary ruling.  

 The subject matter of preliminary rulings 
6. There are two subject matters of this proceeding: the interpretation of Union law and the 

validity of Union instruments (regulations, directives and decisions). The Court has also 
jurisdiction to give preliminary rulings concerning a harmonised standard that has been 
entrusted to organisations governed by private law.  

To provide a useful answer to the referring judge, the Court may take into consideration rules that 
the judge did not mention when it raised the question. The Court may even reformulate the 
questions referred to it. 



 

 

The preliminary reference concerns the interpretation of the Treaties and any other rule of Union 
law and the validity of Union instruments only. Questions about the validity of primary law are 
beyond the Court’s remit. The Court has affirmed its jurisdiction to give preliminary rulings in 
international agreements concluded by the Union, even if they have a mixed nature.  

7. The interpretation of Union law referred to national rules or applied beyond cases of 
European relevance. Union law applies because provisions of domestic law make a renvoi 
to it.  

In Dzodzi, the Court rejected the contention that it lacked jurisdiction, which had been raised by a 
national Government and Commission. In the Court’s eyes ART 267 TFEU does not intend to bar the 
Court of Justice from issuing a preliminary ruling concerning a Union norm when a national law 
refers to the content of that norm in determining the rules applicable to a situation that is purely 
internal to that state. To avoid future differences of interpretation, the Court held that the 
supranational system has a manifest interest in ensuring the uniform interpretation of Union law.  

The case of Kleinwort Benson is peculiar under municipal law, the preliminary ruling was no binding 
on the national courts. The Court has jurisdiction when its ruling is binding on the national courts 
and the referral is meant to bring national law in line with Union law.  

 The discretion granted to national courts under the supervision of the Court of Justice 
8. Preliminary ruling is not a remedy to be exercised by the parties, the national court has the 

power to refer a question to the Court of its own motion even if the parties do not request 
it or if they argue to the contrary. The Court rarely finds a reference for preliminary ruling 
to be inadmissible. The question raised enjoys a presumption of relevance. The referral is 
inadmissible ONLY if the requested interpretation of Union law bears no relation to the 
facts of the main action or its purpose, where the problem is hypothetical, or where the 
Court does not have before it the factual or legal materials necessary to give a useful 
answer to the questions submitted to it.  

The national judges enjoy a threefold margin of discretion as the wording of ART 267 sub-para 2 
TFEU shows. First, the domestic judge must assess the necessity of the preliminary ruling and the 
relevance of the question for deciding the dispute, regarding the interpretation of Union law, or if 
there is a doubt about the validity of the instrument to apply in the instant case.  

The Court may review the relevance of the question referred for a preliminary ruling. In Foglia, it 
held that it could examine the conditions for making a reference for a preliminary ruling.  

The Court identified the basic premise of the referral as the genuine litigation before the national 
court. (Foglia)  

A second element of discretion is given by the identity of the question with another one that has 
already been decided through a preliminary ruling. The same holds true when the Court’s case law 
is settled, even when the matters at stake are not strictly identical (Cilfit) or the rule to be 
interpreted is manifestly and unequivocally clear (in claris non fit interpretatio), raising no 
reasonable doubt.  

The Court has also emphasized that a national tribunal of last instance must take upon itself the 
responsibility for determining whether the instant case does not involve a situation in which it may 



 

 

refrain from referring a question concerning the interpretation of Union law that has been raised 
before it (Consorzio Italian Management).  

The national judge who rejects the request for a preliminary ruling must adequately state the 
reasons of such refusal in order to avoid the international responsibility of the state for violating the 
principle of fair trials as held by the European Convention on Human Rights.  

 Effects of preliminary rulings  
9. When the Court makes a preliminary ruling, the judgement binds the national court 

regarding the outcome of the judicial action before it.  

The Court of Justice often leaves to the municipal judge the task of adjusting the application of its 
ruling to the peculiar circumstances of the pending case.  

According to the Italian Constitutional Court, the Court of Justice’s interpretation of Union law has 
a value comparable to source of law, meaning that such interpretation is incorporated into the 
interpreted provision and in addition, the national court is bound to disapply any conflicting national 
provision.  

Obligation to disregard settled national case law is advisable, where appropriate, even if decisions 
of a higher court should be binding on a lower judge, whenever the case law is incompatible with 
Union law.  

The interpretative preliminary rulings are binding erga omnes (same obligation upon all national 
courts in similar cases). According to the Court of Justice, law must be interpreted as requiring a 
national court to take account of a national provision already being held to be contrary to Union law 
when the same judge a quo rules on the case referred.  

These trends express the Court’s intention to provide an ultra partes force to its judgement, with 
the sole aim, which is very pragmatic, of avoiding or alleviating unnecessary congestion of its 
courtrooms.  

The preliminary ruling that establishes the inconsistency of a domestic rule with Union law bears an 
exclusionary effect, in the sense that the divergent domestic rule cannot be applied by the judge a 
quo. This is a consequence of the primary principle. Thus, if a domestic law in conflict with the acquis 
cannot be overcome through interpretation, the national authorities must first disapply it 
(exclusionary effect) and second, apply the Union provisions that are directly applicable or that 
produce direct effect, when they are unconditional and sufficiently precise (substitutionary effect).  

10. As regards the temporal effects of the preliminary ruling, the decision is in principle 
retroactive. However, such retroactivity must be balanced against the need to respect the 
certainty of law principle and the related corollary of the stability of legal relationships.  

The Court may exceptionally limit ex nunc the effects of it judgement. The decision to preclude the 
retroactive effects of the preliminary ruling on invalidity is always very delicate for multiple reasons. 
As a matter of principle, judgements should always produce ex tunc effects because their findings 
have a declaratory nature.  

11. Arguing from the case law, the exclusion of the retroactive effects of an interpretative 
judgment, is based on at least four considerations:  



 

 

-non-retroactive effect is granted only exceptionally  

-the general principle of certainty of law should be guaranteed  

-need not to affect the effectiveness of Union law. Individuals should not be deprived of legal 
remedies, which usually ensues when non-retroactivity is granted.  

-decisions must be based on a careful examination of its practical consequences on pre-existing legal 
relationships (economic and financial aspect). 

In addition, the condition of individuals unfairly affected by a retroactive ruling must be assessed in 
terms of good faith. Case law has at times taken account of this aspect, although not consistently. 
(Defrenne) 

This restrictive approach in confirmed in Stradasfalti, the Court recalled that the Italian authorities 
had long been aware that the domestic law was inconsistent with a directive, which the Union body 
had repeatedly pointed out to the Italian Government.  

Therefore, Italy could not claim to be in good faith in asking the Court to limit the temporal effect 
of the judgement.  

12. As regard the effects of invalidity rulings, in International Chemical Co, the Court held that 
a judgement finding an act to be void, even if it is directly addressed only to the national 
referring judge. 

 The Court of Justice has enlarged the scope of judgements declaring the annulment of an act to 
ensure uniform enforcement across the Union and legal certainty.  

CHAPTER 7: STATE LIABILITY TOWARDS INDIVIDUALS  

 The importance of the state liability principle in the supranational judiciary system 
1. The state liability principle is another paramount indirect remedy, for it is based on the 

judicial activity of domestic courts. State liability for loss or damage caused to individuals 
for breaches of Union law arises from the conduct of MS, whatever the body may be, 
including national courts, whose wrongful action or omission is at the origin of the injury or 
loss.  

The state liability principle is a judicial construct that constitutes an essential remedy in the 
supranational judicial system.  

2. Incidentally affirmed in the context of an infringement procedure, the Court of Justice fully 
recognized this form of liability in Francovich. The case concerned Italian workers who 
were unable to obtain certain payments from their employers because their companies 
were subject to domestic bankruptcy proceedings, even though a directive required 
member states to establish a guaranteed fund for employees in the event of an employer’s 
insolvency. Since the provisions of this directive were not capable of producing direct 
effect because of the discretion granted to the MS, the Court stated that, in the absence of 
domestic implementing measures, individuals have a right to compensation, which is both 
impliedly inherent in the system of the Treaty of Rome and directly linked to the principle 
of sincere cooperation that binds MS.  



 

 

3. Having grounded this principle in primary law, the Court determined the three conditions 
governing the right to compensation for damage. It is necessary that:  

-the result prescribed by the directive entails the attribution of rights to natural or legal persons 

-the provisions of the directive identify the content of such rights  

-there is a causal link between the failure of the state to fulfil its obligations and the damage suffered 
by the applicant. (Francovich)  

In the Italian legal system, the case law has moved from qualifying these legal proceedings as a 
remedy in tort (non-contractual nature) to understand them as contractual in nature, since, it is 
assumed, the remedy relates to a form liability for conduct that is ‘not unlawful’ per se (Court of 
Cassation, Section III). The claim is subject to a five-year limitation period pursuant to ARTICLE 2947 
of the Italian Civil Code. Actions for damages have been of the lodged against the President of the 
Italian Government.  

4. In the legal framework of the Union, state liability amounts in essence to a pecuniary 
penalty, and its sanctioning rationale is not unlike that underlying the direct effect 
doctrine. It is worth noting, however, that state liability for damage caused by a failure to 
implement a directive does not always adequately protect individuals, for it is not a right to 
reparation in kind.  

 The evolution of case law  
5. Following Francovich, the Court has further extended the principle of state liability. In 

Brasserie du Pecheur and Factortame, it clarified that the state is also responsible for the 
acts and omissions of its legislative bodies. In rejecting the contentions of certain national 
governments, which sought to limit Francovich to cases where there was a breach of Union 
norms lacking direct effect, the Court held that the violation of primary law may give rise to 
the right of compensation.  

As to the conditions for liability arising from the acts and omissions of the national legislator, the 
Court has followed its case law on the Union liability for unlawful acts, thus setting up in essence a 
single liability regime for institutions and member states.  

The applicable procedural rules are defined by the legal system of each member state in accordance 
with the principle of the procedural autonomy providing that they are no less favourable than those 
governing similar domestic situations (principle of equivalence) and do not render practically 
impossible or excessively difficult the exercise of rights conferred by the legal system of the Union 
(principle of effectiveness).  

6. The evident nature and gravity of the infringement are aspects whose assessment is 
deferred to national courts. In Dillenkhofer, the Court rules that the complete failure of the 
State to implement a directive constitutes per se a serious and manifest infringement.  

7. The Court has made it clear that the principle of state liability also covers cases where the 
damage is caused by the act of a national high court that misapplied Union law. The Court 
has limited state liability to situations of a manifest breach of Union law.  

As regards the liability of the state arising from judicial activity, the Court has also stated that it does 
not necessarily call into question the res iudicata of national decisions. 



 

 

In Italy, as regards actions for damage incurred by individuals when a national court adjudicating at 
last instance judge misapplied Union law, Law no 1872015, has implemented the principle of state 
liability into domestic law.  

As regards the amount of compensation, the Court of Justice has ruled that pecuniary 
compensations must be commensurate with the damage incurred. In the absence of common 
provisions, it is up to national law to fill the gap. 
 
Part VI 

Chapter 1 

The doctrine of the primacy of Union law over conflicting national norms is in essence based on a 
monist paradigm, which is the only way to comprehend the Court’s approach to the relationship of 
Union law with domestic legal orders. The leading case in such matter is Costa vs. Enel, in which 
the Court of Justice defined the doctrine of primacy for the first time. In 1962, following the 
decision of the Italian government to nationalize the electricity sector and to create the national 
energy authority Enel, Mr. Costa (a client) refused to pay a sum of 1925 lire. (25 euros today….e 
infatti par o cazz) The dispute initially gave rise to proceedings before the Italian Constitutional 
Court, in which Mr. Costa claimed that the nationalization was incompatible with the Treaties and, 
consequently, with Article 11 of the Constitution, which provided a constitutional ‘cover’ for the 
application of the former Community law. The Constitutional Court dismissed this claim, stating 
among other things that the law implementing the Treaties within the Italian legal order was not 
endowed with a special constitutional status or precedence vis-à-vis conflicting domestic law. 
Indeed, it held that the acquis could be modified, derogated from, or   even repealed by 
subsequent national laws. During the proceedings, the “Giudice conciliatore” of Milan had 
submitted to the Court of Justice several questions regarding the compatibility of Italian law with 
the Treaties. The Court of Justice radically rejected the conclusions of the Italian Constitutional 
Court stating that the legal system created by the Treaties has become an integral part of the legal 
systems of the Member States and their courts are bound to apply it. Indeed, the member states 
have limited their sovereign rights, albeit within limited fields, and have thus created a body of law 
which binds both their nationals and themselves. The judgment is based on a logic that integrates 
municipal laws into the supranational system, which is ultimately a monist paradigm. The doctrine 
of primacy cannot be limited by any domestic measure without Union law losing its ‘common’ 
character, and without shaking the foundations of the European system. In short, any domestic 
instrument incompatible with the Union system is entirely ineffective. According to settled case 
law, the principle of effet utile tends to assume an absolute character. The doctrine of primacy 
imposes a two-fold obligation on national authorities: first, it prohibits the application of internal 
rules that are inconsistent with Union law (exclusionary effect); second, it gives precedence to a 
Union rule when it is directly applicable or produces direct effect (substitutionary effect). More 
specifically, the exclusionary effect entails that the national judge has a duty to disapply the 
divergent domestic law without waiting for the intervention of legislature or a higher court. Since 
Simmenthal, the court has made it clear that the national court has such a duty to ensure the full 
effectiveness of Union law and to enforce the rights it guarantees by disapplying any conflicting 
national law. The substitutionary effect implies that there is a duty to apply Union law also by 
national authorities.  



 

 

The attribution of sovereign powers to the Union seemingly implies, in the Court’s vision, that the 
supranational system possesses competences of an equally sovereign nature as was previously 
held by the states. This view was upheld in Van Gend & Loos where the Court described the Union 
as an entity invested with sovereign powers. The actual exercise of a certain competence by the 
Union even reinforces the sovereign character of the related jurisdiction because the ‘common’ 
norm has primacy over conflicting national laws. The Lisbon Reform introduced the principle of the 
reversibility of conferred competences into primary law. It could be argued that reversibility does 
not necessarily undermine the Court of Justice’s model in Costa vs. Enel. First, the Lisbon Treaty 
leaves unaltered certain aspects of the Union’s legal order on which the Court has progressively 
developed the idea of a system endowed with special characters. Second, the principle of 
reversibility does not exclude the Union from being an autonomous legal system that integrates 
and complements national systems, insofar as the restitution of its competences to the member 
states remains, as a matter of fact, unimplemented or exceptional. The risk of reversibility taking 
place is mostly theoretical since the restitution of competences would require states to apply the 
revision procedure, and it is highly unlikely that al states would be in favour of this. Finally, if one 
or two member states insists on revoking a conferred competence, they may find a more 
appropriate solution to their demands by exercising the withdrawal clause. The Treaty provides a 
mechanism for safeguarding the system as regards specific situations where a state insists on 
exiting the Union.  

In Simmenthal, ruling on the relationship between a regulation and a subsequent Italian law, the 
Court of Justice affirmed the superiority of the regulation, which prevents the valid formation of a 
divergent domestic instrument. In this situation, the national court must, of its own motion, apply 
the regulation directly, without waiting for the outcome of any constitutional procedure annulling 
the domestic rule. In the Court’s perspective, the principle of primacy requires national courts to 
assess of their own motion whether a domestic rule is compatible with Union law, without regard 
to the procedural pleas of the parties or the failure by the applicant to invoke the supranational 
rule within a certain time limit. The doctrine of primacy applies to rules having direct effect, 
including before administrative authorities, and can thus serve as a means for challenging an 
individual administrative act that has become final. An exception concerns domestic procedural 
rules which confer res judicata authority on a national judgment. In these cases, the Court of 
Justice has affirmed the importance, both in the legal order of the European Union and in national 
legal systems, of the res judicata principle. According to the Court, the relation between the 
principle of primacy and res judicata is more nuanced than Italian courts seemed inclined to 
believe, for they presume that the principles of res judicata and legal certainty permit not to 
enforce Union law.  

The doctrine of primacy has never been codified in the Treaties but Declaration no 17 states that, 
according to the constant case law of the Court of Justice, primary and secondary law prevail over 
municipal law. The Conference attached to this declaration, with an unusual decision, a concise 
opinion of the Council Legal Service stating that the principle of primacy is a cornerstone principle 
of Union law. The primacy has also been established in the international Agreement of the Unified 
Patent Court in 2013, which is open to member states.  

Chapter 2 



 

 

Under the Treaties, the doctrine of primacy of Union law encounters limits when it comes to 
international agreements entered into by a member state with third parties before its accession to 
the Union. Such agreements prevail over the conflicting acquis pursuant to a typical clause of 
subordination under the international law of treaties. However, when they are not compatible 
with the Treaties member states must undertake the necessary steps to remove any 
incompatibilities with Union law. According to article 351 TFEU the member states must take all 
necessary measures at the international level to eliminate the conflict between the acquis and 
prior agreements with third countries.  

It would be an oversimplification to interpret the rule of article 351 in the sense that it would 
prescribe a simple obligation of means on member states when carrying out their external 
relations. Indeed theoretically, that obligation does not imply that member states have the duty to 
unilaterally terminate the conflicting international agreement. Moreover, the last part of the 
provision establishes that member states are required to assist each other in eliminating 
incompatibilities with Union law, even, where appropriate, by taking a common position. Also the 
institutions, in particular the Commission, have the duty to offer all necessary assistance for a 
member state concerned to be brought into compliance with Union law. The duty of article 351 
raises a question of the coherence of member states’ conduct with international law. According to 
international law, the Union could bind its members to take whatever steps are necessary to 
achieve Union’s objectives, even if this conduct breaches international agreements with third 
countries. The modus operandi of article 351, as interpreted by the Court in the Burgoa 
Judgement is more nuanced. The Court of Justice has held that member states are required to 
withdraw from conventions when they can be denounced without breaching international law. As 
the court has highlighted, whenever the contested agreement enables the contracting parties to 
terminate it, the act of denunciation is mandatory for the member state since it “would not 
encroach upon the rights” that the third party derives from that agreement. For example, in the 
case of a pre-existing agreement between Portugal and Uganda, the Court set out a stringent 
obligation on member states, ruling that national authorities have the duty to eliminate any 
incompatibilities between their previous international obligations and the Union law. Therefore, a 
member State must terminate an agreement if it encounters obstacles that make it compatible 
with the acquis. (Judgement of 4 July 2000, Commission vs Portugal) Obviously, the Union does 
not require member states to undertake a course of conduct that would give rise to international 
responsibility.  

 It is noteworthy that, under international law, the international agreement may be terminated by 
common accord even in the absence of a denunciation clause. If there is no consensus to 
terminate the convention, by making use of the travaux prèparatoires that the parties intended to 
allow for unilateral withdrawal, the member state concerned enjoys no power to terminate an 
international engagement affecting its duties under Union law. Article 56 of the Vienna 
Convention confers the right of denunciation or withdrawal if it may be implied by the nature of 
the treaty. In conclusion. Within this complex legal framework composed of international law, 
article 351 TFEU and the related jurisprudence of the Court of Justice, the Union law may not 
necessarily prevail.  

Chapter 3  



 

 

The Italian Constitutional Court has grounded the principle of primacy of Union law in 
constitutional precepts, specifically in Article 11 of the Italian Constitution. According to article 11, 
the Italian Republic rejects war as a means for resolving disputes; in connection with this, it 
permits any limitations of national sovereignty necessary for participating in “international 
organizations” that ensure peace and justice among nations, and it promotes and favours 
organizations that pursue this purpose. Undoubtedly, article 11 covers the process of European 
integration and is a foundational clause that governs the relationships between the domestic legal 
order and the Union system, for it constitutionally empowers the Italian Parliament to transfer 
part of national sovereignty to the Union by means of a simple legislative instrument. Following 
the Constitutional law of 18 October 2001 no 3, Article 117 of the Constitution compels the 
legislator to exercise its powers in a manner that is consistent with Union law: a violation of Article 
117 ensues when a legislative instrument infringes Union law. In addition, since 1984 in Italy, 
national judges could directly apply the doctrine of primacy, therefore recognizing that union law 
has a privileged application in the national system. Indeed, in Granital the Constitutional Court 
excluded the need for its systematic intervention in case of conflict between domestic law and 
Union law. It has also formulated the doctrine of retraction to provide a systemic theory for their 
exercise of this function. Under this doctrine, the supranational provisions to be applied in the 
domestic system are not transformed into domestic rules, because they apply per se. The principle 
primacy is applied by granting all Italian judges extensive powers of control and the power to 
order the non-application of conflicting rules. (Different from the disapplication often preferred by 
the Court of Justice). 

The case law of the Constitutional Court differs from that of the Court of Justice in relation to the 
doctrine of the counter-limits. This doctrine is based on the pre-eminence of certain fundamental 
principles of the Italian constitutional order and the inalienable rights of persons, as protected at a 
national level, over conflicting Union norms: these counter-limits mirror the primary and 
inalienable values of the Italian constitutional order. Since Frontini (1973) the Italian Constitutional 
Court has established that the opening of the Italian system to the European integration process 
allows for limitations of sovereignty, but it does not tolerate breaches of either its foundational 
principles or of the inalienable rights of individuals as guaranteed by the Italian Constitution. In 
FRAGD (1989) the Constitutional Court held that violations of the fundamental principles of the 
constitutional order could also occur by virtue of specific provisions of the Treaties, as interpreted 
and applied by the Court of Justice.  

It is worth recalling that other national supreme courts have followed a similar line of reasoning. 
Indeed, the German Federal Constitutional Tribunal upheld the possibility of not applying a Union 
provision in contrast with fundamental rights guaranteed by the Grundgesetz of 1949, such as the 
principles of parliamentary democracy and German federalism. Likewise, in Ajos, the Danish 
Supreme Court disregarded the settled case law of the Court of Justice by rejecting a claim that 
the principle prohibiting discrimination on grounds of age could be directly applicable in Denmark. 
Recently, the Polish Constitutional Tribunal has disregarded the doctrine of primacy, too whenever 
the Union acts ultra vires according to the Tribunal’s assessment.  

In 2017, for the first time with the Taricco case in Italy, the Constitutional Court relied on a specific 
counter-limit: the principle of legality in criminal matters, which is a supreme principle of the 
Italian Republic. This was in reaction to the previous ruling of the Court of Justice in Taricco, which 
had reiterated the unconditional primacy of Union law in order to protect the Union’s financial 



 

 

interests, even if this led to the application of criminal sanctions with respect to VAT infringements 
and setting aside a national rule laying down absolute limitation periods. While countering this 
case, the CC suggested that counter-limits have a legal basis in the Treaties, namely in the 
principles of both sincere cooperation and the preservation of national identity. The CC argued 
Union law autonomously defers to domestic law whenever a supreme national court finds that 
there is an irreconcilable conflict between the two systems, thus recognizing the legitimacy of 
internal limits having an inalienable character. It emerges also a sort of division of competences: 
the Court of Justice defines the scope of Union law, while the assessment of compliance with the 
supreme principles of national law is up to domestic supreme courts. Moreover, according to the 
Luxembourg Court, disregarding limitation periods set out in national law in that case did not 
infringe the rights of the persons concerned as guaranteed by Article 49 of the Charter of 
fundamental rights. 

By contrast, in its response in M.A.S. the Court of Justice rejected this theory of the self-restraint 
of Union law. Its decision recalled that the Italian legislator does not adequately secure 
compliance with the duties concerning the protection of Union’s financial interests. In the Court of 
Justice’s view, any exception to the doctrine of primacy must lie entirely in the European system. 
The differences between the approaches of the Court of Justice and the Italian Constitutional 
Court are clear: firstly, the Italian judges hold that the doctrine of counter-limits is grounded in the 
Italian Constitution, which Union law ought to recognize as legitimate, whereas for the Court of 
Justice, the protection of fundamental rights is autonomously ensured by the Union’s legal system. 
Secondly, the two paths entail different practical consequences for at least 3 reasons: 

1. A supreme national court may create areas of exclusive domestic jurisdiction by 
unilaterally invoking the founding principles underlying the counter-limits.  

A high-profile exception to the doctrine of primacy was affirmed in a decision of the Consiglio di 
Stato; it was asked to rule on the compatibility with Union law of a domestic provision preventing 
undertakings from participating in companies managing pharmacies. Some companies argued that 
the Italian judges must disregard this prohibition pursuant to the primacy of Union law over a 
conflicting domestic rule. In its decision, the Consiglio di Stato dismissed the applicability of the 
doctrine of primacy, due to the fact that the contested provision was the outcome of a prior 
judgment of the Constitutional Court. Indeed, the latter had previously held that the legislative 
text initially approved by the Italian Parliament breached the fundamental constitutional 
principles of equality and the protection of health. This principles, according to the Consiglio di 
Stato, prevailed over Union law and over internal market freedoms. In their view this statement 
implies that there is a domestic legal sphere completely immune from any interference by Union 
law in which the Italian State remains entirely sovereign and independent, that is, an area where 
only national law applies. Based on the same rationale, the Consiglio di Stato also denied the 
request for a preliminary reference to the Court of Justice.  

2. The Italian Constitutional Court may interfere in the interpretation of Union law. Indeed, 
the Italian Constitutional Court affirmed its jurisdiction to interpret the Charter in terms of 
‘internal and possibly European parameters’ pursuant to articles 11 and 117. According to 
the CC, its intervention would aim to ensure that the rights governed by the Charter are 
interpreted in harmony with ‘constitutional traditions’. Initially these constitutional 
traditions were the Italian ones, then the CC revised the statement referring to the 



 

 

constitutional traditions common to the member states. Nonetheless, it maintained that its 
insistence on having a say in the interpretation of the Charter is based on the central role 
that the Italian constitutional architecture reserves to the constitutional judge whenever 
the issues and the rights involved in a case have constitutional relevance. This conclusion 
appears to be questionable insofar as the Court of Justice has been vested with an 
exclusive power to ensure the uniform interpretation and application of Union law.  

3. The same Court must proactively intervene whenever a domestic provision implementing 
Union law conflicts with both the Italian Constitution and the Charter of Fundamental 
Rights.  

Thus, individual rights may be assessed base on two grounds: the Charter and the Italian 
Constitution. In this situation, there may be a need for a double referral to both the Court of 
Justice and the Constitutional Court. Until 2017, the CC held that situations of that type could be 
resolved by national judges, who should directly assess the compatibility of the relevant domestic 
provision with the Charter after raising, if need be, an interpretative question to the Court of 
Justice pursuant to Article 267 TFEU. A domestic judge could even autonomously disregard a 
national provision it found to be inconsistent with Union law, including the Charter. If the Court of 
Justice ruled in favour of the compatibility of the domestic rule with the Charter, the national 
judge could raise a question of constitutionality before the Constitutional Court, which would then 
ascertain whether the domestic law infringed individual rights as governed by the Italian 
Constitution.  

However, in a 2017 ruling, the Italian CC reversed this arrangement by emphasizing that the 
Charter, while being part of Union law, has distinctive features due to its typically constitutional 
nature. Finally, the CC held that if a domestic law is illegitimate because It violates both rights 
protected by the Italian Constitution and those guaranteed by the Charter, the question of 
constitutional legitimacy must first be raised to the CC, but without a prejudice to a referral for a 
preliminary ruling on questions of interpretation or invalidity of Union law pursuant to Article 267 
TFEU. It remains to be seen whether this outcome is coherent with the Court of Justice’s settled 
case law. As discussed, a national court called upon to apply provisions of Union law is under a 
duty to give full effect to those provisions, if necessary, by refusing on its own initiative to apply 
any conflicting provision of national law. Moreover, in the Court of Justice’s view, it is not 
necessary for a domestic court to request a higher ruling or to await the prior setting aside of the 
conflicting provision of national law by legislative or other constitutional means.  

The CC also stated that a national court may only disregard a provision of national law that had 
previously passed through the CC’s control when that provision conflicts with Union law for 
reasons ‘different’ from those that had grounded the prior constitutionality judgment. If this is the 
case, the Consulta’s approach would hardly be coherent with the Court of Justice’s assumption, 
affirmed in Starnet, that Article 267 TFEU must be interpreted as meaning that a national court 
against whose decisions there is no judicial remedy is in principle required to refer a question 
concerning the interpretation of Union law for a preliminary ruling.  

In 2019, the Italian Constitutional Court affirmed that it is a judicial organ within the scope of 
Article 267 TFEU and it recognized its power to request a preliminary ruling to the Court of Justice 
as regards the Charter. As a matter of course, it may rule that a national law is unconstitutional. 
Moreover, it also has acknowledged that lower judges may request any preliminary ruling they 



 

 

deem appropriate. National judges may disregard a national provision as long as it is inconsistent 
with fundamental rights as governed by the Charter. It also stated that these procedures take 
place within a framework of constructive and loyal cooperation with the Union system, in which 
national supreme courts are called to enhance their dialogue with the Court of Justice in such a 
way as to guarantee the maximum protection of rights at a systemic level pursuant to Article 53 of 
the Charter.  

Chapter 4 

In Italy the Constitutional Charter was not modified when Italy became a member of the newly-
created European legal order. During the ratification process of the Rome Treaties, the problem of 
the constitutional basis of Italy’s participation in the European Communities was discussed, as it 
was clear that the Italian accession entailed the transfer of legislative and jurisdictional functions 
established by the Constitution from national bodies to the European institutions. In 1989 a 
consultative referendum asked the Italian citizens to respond to a question concerning the 
transformation of the former European Communities into a more powerful Union by entrusting 
the European Parliament with the mandate to draw up a draft European Constitution. It is 
necessary to bear in mind that Italian scholars and constitutionalists endorse the doctrine of 
dualism, which suggests that the acquis and national law are separate and do not operate in the 
same sphere. So, external sources of law produce no effect within the domestic legal order unless 
they are implemented at a national level by virtue of a legislative instrument or, at least, are 
permitted to operate by a superior internal norm. Consequently, from a dualist point of view, 
Union law applies in Italy essentially because of the ordinary statutes with which the Italian 
Parliament ratified and implemented first the Treaties of Rome and later the revision Treaties.  

The relations of the Italian legal order with Union law were subject to a comprehensive reform 
under Law no 34 of 2012. It governs both the participation of the Italian authorities in the so-
called upstream phase, concerning the creation of European legislation, and the downstream 
phase that is, the implementation of such legislation not directly applicable in the Italian system. 
The basic purpose of that law is to ensure the well-ordered, smooth and full involvement of the 
Italian Parliament in the Union legislative process. Law no 234 has already been amended several 
times by the Italian Parliament with revisions that have increased the level of detail of the text. 
The new provisions of 2012 repeal and revise several aspects of the former “Buttiglione Statute”.  

The ratio legis lies mostly in the need to strengthen the role of the Italian Parliament, which must 
be continuously informed by the Government. The Department for European Policies, which is 
part of the Presidency of the Council of Ministers, and the Minister for European Affairs are 
entrusted with coordinating the multiple national bodies involved in the law-making of the Union. 
According to law no 234, the Interministerial Committee for European Affairs (CIAE) has the dual 
purpose of coordinating and developing the political guidelines for determining the position of the 
Italian government in the upward phase and that of promoting the timely implementation of 
Union law in the domestic system. (Article 2) This body is chaired by the President of the Council 
of Ministers or the Minister for European Affairs and is composed of the Ministers for Foreign 
Affairs , the Economy, Regional Affairs, Territorial Cohesion and other competent Ministers 
depending on the subject-matter of the meeting. Essentially, this body defines the Government’s 
position to be presented within the Council and the European Council.  The CIAE is supported by a 
Technical Evaluation Committee that it is set up at the Department of European Policies, and 



 

 

composed of representatives of the Ministries and public bodies. Whitin this structure, groups are 
created to prepare the work of the Committee (Article 19).  The reform of 2012 also introduced 
the Evaluation Terms for European Acts which are intended to fill a gap in earlier statutes. Such 
teams may prove to be an important tool to ensure a unitary vision throughout the upstream and 
downstream phases, necessary for the correct implementation of Union law at the domestic level.  

The general assumption, which is at the core of Law no 234, is that the conferral of competences 
on the Union increases the powers of the Government, and that this legal framework needs a 
genuine involvement of the Chambers. It therefore intends to guarantee the full participation of 
the Italian Parliament in the Union’s decision making process: the Government is called to provide 
documentation. According to article 4 of the law, the Government is also required to explain to 
the Parliament prior to the meetings of the European Council, the positions it will adopt at a 
European level. Similar duties are imposed on the Government by article 5 as regards the 
conclusion of agreements between the member states on financial and monetary matters, and 
those having significant consequences on public finances. Articles 4 and 5 bind the Government to 
take account of the guidelines drafted by the Italian Parliament; this is a sort of qualified 
commitment of means which aims to ensure that these guidelines effectively shape the 
government’s activity. Ultimately, the involvement of both Chambers, serves to guide the 
Government ex ante. Consequently, if it is unable to comply with the parliament’s orientations, 
the government is required to promptly report ex post to the Parliament and state the reasons for 
the different position taken. Likewise, the Government’s duty to transmit to both Italian Chambers 
any proposals for Union instruments and the related consultative documents along with an 
explanatory note containing a summary assessment of each proposal, serves to enable the timely 
involvement of Parliament in shaping the position to be adopted by the Executive in the decision-
making process in Brussels. The Government is then obliged to annually submit to Parliament, by 
31 December, a planning report, and by 28 February, a final report on the policy guidelines 
followed or to be followed by the Government (Article 13), as well as a quarterly report on 
financial flows with the European Union (Article 16). The Government must also inform the 
Parliament on the outcome of legal proceedings before the Union courts (Article 14), as well a son 
any infringement proceedings concerning Italy (Article 15). The possibility for Parliament to 
influence the Government's decision-making power is further reinforced by the instrument of 
parliamentary reservations. It allows the representative of the Italian Government in the Council 
to abstain from stating its position pending the opinion of the Parliament. In this case, the 
Executive has the duty to make a reservation to this end at the request of the Chambers. It may 
also make a reservation of its own motion and refer the matter to the Chambers, if the political, 
economic, or social importance of the matter so suggests (Article 10). Only after receiving the 
statement of the Chambers, or after 30 days have passed with no response, can the Government 
express the Italian position within the Council. 1 

It should also be recalled that Law no 234 governs several issues concerning the formation of 
certain Union instruments. It establishes:  

- The government’s duty to send certain documents to the Italian Parliament when the 
national parliaments of other member states trigger the procedure for monitoring 
compliance with the subsidiarity principle pursuant to Protocol no 2 annex to the Lisbon 
Treaty 



 

 

- That the Parliament may adopt a decision by law or simple deliberation in relation to 
special regulatory procedures that require, on the basis of the Treaties, the approval of 
certain acts of the Council in accordance with the member states’ constitutional provisions 

- The role of the Italian Parliament in the use of the so-called emergency brake provided for 
in the Treaties, reserving to the Government and to the Parliament the power to enact it.  

As regards the downstream phase, Law no 234 has thoroughly revised the so-called mechanism of 
European laws that concentrated in a single act all the normative measures necessary to 
implement Union law at a domestic level. Despite the reform, it is clear that if the Parliament fails 
to approve a European law, there Is no remedy, because it is impossible to compel legislative 
production. So, the State and the Regions have the duty to implement directives as well as other 
Union instruments requiring the revision of domestic law. In connection, the Government is 
expected to inform the Chambers and other bodies about Union instruments as well as to verify 
the compliance of existing laws and regulations with Union law (Article 29). 

The division of the former “legge comunitaria” into two European laws has been established in 
practice. The European delegation law aims to confer delegated powers on the Government for 
implementing directives or other instruments. The draft law must be presented to the Parliament 
by the President of the council of ministers, in agreement with the minister for European affairs 
and the other ministers concerned, by the 28 February each year. In order to prevent infringement 
proceedings for failure to transpose directives, the Government must exercise the delegated 
powers within four months prior to the deadline indicated in the directive to be transposed; if, 
however, the deadline has already expired when the delegation law comes into force, strict 
deadlines are established.  

European laws instead contain provisions for implementing Union norms in a direct manner 
(Article 30): they have a substantive normative content. The creation of an autonomous legislative 
instrument, separate from the European delegation law, is justified by the fact that direct 
implementation provisions have given rise to more heated conflicts in Parliament. 

 


